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“The best thermometer to the progress of a natn % s treatment of 2s women™
-Swam?V%ekananda.

CHAPTER 1 -2NTRODUCT?”ON

n the ancnt nd?a women had a very hgh place of respect h the soc%ty as ment®ned "t
R7veda and other scrptures. Volumes can be writen about the status of women in the
society and the% hero deeds starting from the VedZ per?d to the modern t“mes .But later
on, because of many soc?l, polt%al and econom? transformations women lost the% status.
Many ev? customs and trad2?ns creeped Mto the society and % enslaved the women and t%d
them to the boundar?s of the house.*

The soclogats had descrbed the women by many dZferent percept®ons.  ™Md%, the
htory speaks that the women were consered to be as a D¥e force but the mult>cultured
nd?an soc%ty placed the women at d¥ferent pos2?ns. Thus, 1 can be sa™ that there % no
unXorm status of women h the ™d?an soc%ty. However with the coming of c¥4%atn it
brought in the overall uplftment of women’s pos%?n.

Accordg to H&toran Rom?la Thapar-

“W2h™ the d%n sub-cont™ent itself there have been countless var7at?ns on the status of
women which is diversified accordhg to cultural maltes, Fam?y structure, class, cast
property rghts and morals.”

The Md7n ph7osophy looks at the women from a dual character. On one hand she %
consMered to be fertde, pat®nt and generous but on the other hand she % consered to be
aggressze and represents “‘shakt?.

The pos?®n of women durhg this ved™ per®d was glorus as they had freedom and
equalty durhg ths perd and thus the women were partT?ating 1 every walk of |%e.
Women use to study * gurukuls and enjoyed Ierty 1 every sphere of 1%e. The great women
I’ke Apala, V3vara, Yamh? Garg?and Ghosa took away the I"mel?ght and became the front
runners of the socety. M Upan%hads, the wXe was regarded to be the true compan?n of
husbands. The w#%e was known to be the epitome of prosper2y, enjoyment and dharma
Mahabharata. The man was not relgusly allowed to perform any relyus dut?s wzhout
h% w?e. There was rght of selecting their 1%e partners, no pardha system but their was a
system of dowry and polygamy which was prevaling " the rulg class. There was no
restrxt?ns as to remarry the wows and neither any d&cr’mat?n between boy and g#l.
The g7ls were also allowed to have their thread ceremons.

As by Manu after the Ved perdd the women had suffered from drast™ toughness and
restrxtns. An attempt was made by him to set up a male domated soc®ty by hcreastg

! ArunaGoel, Violence and Protective Measures for Women Development and Empowerment, pp. 3-4 (2004)
?Romilla Thapar, Looking back in history; In Devika Jain, Indian Women, Publication Division, Ministry of
Information and Broadcasting , Government of India, New Delhi,1975, Pg.6
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the dom™ance of man " the soc®ty. The b7th of a g%l was always treated to be an ill faith
for the famdy. G%ls were even den®d access for their educat®n. They were later on even
refused to allow to have thread ceremony. Durhg th’ era pre-puberty marrage system came
up thus the marrageable age of g%ls were lowered to 9 or 10 years. However, the g%ls who
belonged to the rulg class were allowed to rece¥de educat®n, trah™g " mA2ary scence,
adm™tratdn and fhe arts. Daughters were brought up under the close watch of her father,
as a w#e of her husband or as a mother of her son whereas on the other hand, Manu also
belZved that h the home where women are respected 1 that home all dets are pleased and
where they are dshonoured there all relg?us actd2%s become worthless.

Surprzngly, after the vedZ perd, the women’s rght to property was recogn?zed at that time
and the concept of Strdhan was preva?ding at that t“me. As Manu defhed — Strdhan means
“that whh was gaen to her therefore the nupt?al fxe, " brdal process?ns , 1 token of love
and whh she has receved from father, mother , brother and husband.”

The women’s pos??n was further degraded durhg the med#%val per?d after the vas?n of
md? by Alexander and the Huns. Soc®ty observed securty fear wzh Tvadtg sold%rs
roamMg countrysde, consequently women were placed beh™d the pardah. Women were
depraed of educat®n and partT?at®n T commun?y affa%s were also restricted. Durhg the
med?val perdd the soc?l evds 1ke chad marr?age, sat?and female hfantT™e mushroomed
extens¥ely. Further soc?l curse 1ke dowry had become an "hev#able practice partularly ™
Rajasthan. The system of devdas? and polygamy had also a wide spread wxely ™"
countrys¥e. Thus dur’hg the med#val perd the women were oppressed * every sphere.

But with the advent of the Braah per@d, the status of women underwent drast changes
mahly due to the western “mpact on the ™d%an soc-cultural pattern. The concept of
equaly, Ioerty and hd¥ual secularsm arose but was I’'m2ed only to rul’hg class. Two
major movements took place durhg the Brash reg"mes. These are:

Socal Reform Movement- Th% movement emerged durhg the 19" century and ra%ed the
d¥fxulty of equal status of women, soc?l reforms and showed the concern regardtg the
problems of sat? proh™2%n on marrage, den?l of ryht to property, chAd marr?age and
educat®n to women. The reformers had the vew that by g%"™g women access to educat®n
and by "troduchg progressde leg%latn soc?al reforms T respect of women can be
achved. Swam?V¥ekanad, Dayanand Saraswat?and Ann% Besant were of the op"hn that
old VedZ perd should be revded whh was eal for women’s status. The father of nat?n
strongly crt?zed the system of chdd marr#age , sat? proh2%n of wdow’s remarrage and
devdas?system.

Natnalat Movement- % drew the attent®n of large number of mass and brought confdence
among the women to ra%e the% voXe agatst oppressde system. n 1927, All Women’s
Conference was formed and % proved to be a crucal movement toward the rght to equalty
of women.

3 A.S.Altekar; The Position of Women in Hindu Civilization, MotilalBanarsidas, Delhi, 1962
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Thus, vardus leg%latns came up ke Wow’s Remarrage Act, ChAd Marrage Act, and
HMdu Women’s Rht to Property Act were hacted whh had an intention to eradZate
certat soc?al evs. Even various provx?ns of thdustrzal laws were brought ™ to restore the
status of women whth prevaled durhg the vedZ perd. The format?n of craechs , reducing
work™g works, proh2%n in working in nght hours and prohibiting to work " m™es were
htroduced under the banner of Nat®nalst Movement.

Durhg the Braah Perd publ™ awareness was created whe women’s polz%al and soc?l
partT?at?n attathed force.

The Un%ed Nat®dns defhed *““Vlence Aga™hst Women” “h 1993 h Declarat®n on the
El'm"hatdn of Vlence agahst Women. 2 defhes 7 as “any act of gender based vlence that
results M, or 3 Ikely to result ", physzal, sexual or psychologZal harm or sufferhg to
women, Tcludg threats of such acts, coercdn or arbZrary deprvat®on of Iverty, whether
occurrhg T publ or prvate 1%e.”*

Wh7e acknowledg”hg the need for leglat?n, Jawaharlal Nehru ma*htated that “ leg&lat®n
cannot by 2self normally solve deep rooted problems. one has to approach them M other
ways too, but legalat®n % necessary and essent?l so that 2 may g#e that push and have that
educatve factor as well as the legal sanct?ons behthd .”° Prevent®n of domestx vlence %
one of the most burntg %sue all over the world. 2 5 not only confhed to any one of the
sector behg soc-econom?, ethnx, relg?us, rac?l or age group .

DomestZ vlence has become a global topic reachtg upto nat®nal boundar®s as well as
soceconom, cultural, rac?al and class dsthct®ns. Ths crime agahst women % even
I’nked to the d%advantageous pos2n of women " the soc%®ty. The varzd forms of domestx
vlence hcludes mental, econom, sexual abuse and physzal abuse aga™st women.

DomestZ vlence has become a undersal phenomenon. respectde of whether a country %
poor or rxh, spousal vlence 3 omnPresent. Deserton of marred women by the® Non-
Resdent d2an (NR?) husband has become an emergent form of vlence agathst women.
Th% problem 5 now a major soc?al %ssue. Women are hesZant to speak about the v@lence or
crmes they have been gone through because of varus reasons 1’ke soc?al styyma attached to
the dAorced or deserted women or to protect the fam?y 1%e.

Domest vlence ®% defhed as an act of omasn or commsn. Thus the sect®n provaes
protect®n agatst any act, conduct, om%s?n, or comm?s?n that harms or hjures or has the
potent?l to harm or “hjure, and 2 w2l be consered as ‘domestx vlence’. Aga™ the act of
om®sn or comm%sn may be physxal, mental, sexual, emot®nal or economZal’ . Even a
shgle act of comm?%s?n or om%s?n may constzute domestZ vlence. Now women do not

* GURUAPPA NAIDU, VIOLENCE AGAINST WOMEN IN INDIA,P.23 (2011)

> Quoted in Two Hundred and Second Report on Proposal to Amend Section 304-B of Indian Penal Code,
p.14,15.

® Protection of Women Against Domestic Violence Act, 2005-Section 3

"Whenever one things of violence it is often confined to physical violence which is visible but the
Act goes a step further extending its perception on other sort of injuries being suffered by women
within home which is mental and hence considered subtle and imper ceptible.
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have to suffer a prolonged per?d of abuse before tak™g recourse to the law. The leg%lat?n
has wdened the scope of domest® vlence and can be broadly be related to human rghts. v?
The expans¥e hterpretat®n of volence % a crial penetration made by an ACT. T add%?n
to th’s, the Mterpretat®n of the fact that whether the act would come under the amb?% of
domest®™ v@lence or not has to be arrdred taking to consXerat®n the overall facts and
crcumstances of the case.?

There can be varus theres that may be attached to th% he™ous behav?r whh nhcludes
both fem™t and evolut®nary theors.

“Fem™st theory Ment%s patrarchy to be the root cause of domestZ vlence, whereby
males do whatever 5 needed to exerc®e control over women and keep them succumbed ,
usg vlence % one such poss4y. % also holds that domest™ vlence % an outcome that
is derded from the weak autonomy and bargan™g power of women. % further holds that
women who have more autonomy maybe because they are financially independent would be
exposed to less vlence than compared w%h women w#h less independence.

On the other hand Evolut®nary theory says that domestx v?lence ult?mately originates from
paterny uncerta’ty. Because the paternty of chAdren was never certa " our evolut®nary
past natural selecton would have favoured propr#tary behav®r by males w%h regard to
sexual access to ther mates. DomestZ vdlence, 1 ths vew, stems from the hsecury and
jealousy that males feel when the% partners are exposed to the possd1y of sexual
encounters wzh other males. Although fem™%t theory does not actually br’hg to play the
evolutnary arguments but 2 5 nevertheless true that the latter can enhance femm%t claims
by provdhg some evolut®nary ideas for patrarchy.”

8 Explanation Il to section 3 of the Act reads “for the purpose of determining whether any Act,
omission, commission or conduct oft he respondent constitutes domestic violence under this
section. The overall fact and circumstances of the case shall be taken into consideration.”
 www.amen.ie/reports/28004.pd

9|Page



http://www.verypdf.com/
http://www.amen.ie/reports/28004.pd

Please purchase PDFcamp Printer on http://www.verypdf.com/ to remove this watermark.

CHAPTER 2 - NATURE AND FORMS OF DOMEST?C V2OLENCE

"DomestT v@lence at home % a burden on varus areas of the soc?l network and
unremarkably it negatively Tfluences the “mprovement of a country... These evils don't just
hfluence the present era but also is an attack by one "hd%ual on another.

Domest vlence at home % a worldw?e %sue covering across natnal 1’m2s and even
affecting fhanc?l, soc?l, rac?al and class background . Tha %sue % generally scattered
geograph?ally as well as abroad mak™g % a regular and an acknowledged act. Abus¥e
behavr at home % boundaryless and has genute effects on women's wellbe’hg and
prospery. %s presence " the soc%ty shows that we are ethally weak. s effect on people,
to wellbe™g frameworks and to soczty % tremendously bad.

Franc Coral2 Mullh v. Admhtrator, Unn Terrory of Delh?and others™

“Supreme Court, held that ezher permanently or temporaray ¥ the person damages or "jures
or hterferes wzh the use of any I’mb 2 comes under the genre of the Act. Thx rght whxh
Ncludes phys?al abuse % defhed by the Act, the creatdn of domest vlence. Acts of
physzal abuse, or a 1%e ,I’mb or health whh g%es "h pa™, harm or threat of physzal health
or mpa? the development of such nature can be defhed as domest vlence.  add2n,
the Act also defhes domest™ v@lence as physzal volence wih™ the “mag’at®dn of the
d7n Penal Code and spec*X acts of phys%al v®lence, hcludthg acts. Such a broad
defnon % adopted; the Act protects the rghts of women agathst volence. ™

2.1 Concept Of Volence Agahst Women:

There 5 no generally acknowledged definition of vlence agathst women. Some human
rghts actasts bends towards an expans¥e defh1?n that hcorporates "structural roughness,
for example, needess, and unequal access to wellbeg and Tstruct?n. Others have moved
for a more restrzted defnhan so that not to lose the real meaning of the term. Thus there
was a need to create partTular operat?onal def’h2%ns so that exam™at?n and observation
can get more partZular and have more promence culturally.

The UnZed Nat?ns Declaraton on the EI'm™Mat?n of Vlence agast Women in the year
1993 characterzed brutalty agathst women as "any demonstratn of sexual or%®ntatn or
roughness whose outcome can result ™ physzal, sexual or mental damage whether
happen™g * broad daylght or h praate 1%e." Domestic violence can be said as one of the
reasons because of which women are considered to be in a subordinate position. % Mcreases
the boundary of the word vlence as it hcludes both the physZal and mental hurt donein
private as well as open life towards women . The Declarat®n characterzes vlence agahst
women as inclusive definition and is however not restrted to any specific stage whether it is
related to savagery happeng M the famdy or hse the general group, and neither brutalzy
executed or supported by the State.

191981 AIR 746, 1981 SCR (2) 516.
1 Available on: http://www.legalservicesindia.com/article/article/domestic-violence-against-women-causes-
and-cure-1709-1.html (last accessed on 01st April, 2015)
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Generally, domest v?lence at home is concened or connected wzh phystal hurt. For
example, as per the Merram-Webster dictionary defh2?n, abus¥de behav®r at home
includes: "the perpetratthg of phystal harm by 1 fam?y or other fam?y part on
another."DomestZ brutalty % extens¥ely characterzed to Tcorporate "all of physzal,
sexual, mental or fhanc?l vlence" that may be submted by an ‘hd¥dual who % a relatde
or an "hd¥dual that has been a close accomplZe or compan?n, regardless of whether they
Ived respectvely.

M 1993, The Un%ed Nat®ns Declarat®on on the El"'mMatn of Vlence agathst Women
recogn?zed abus¥e behav?r at home as "Phys%al, sexual and mental torture happen™g T
the famdy, cludhg batterhg, sexual Al-use of female youngsters 1 the fam?y, share related
roughness, conjugal rape, female genzal mutdat®n and other convent®nal practes whxh
are destructde to women, non-spousal vlence and brutalty whxh % Ment*?2d wzh the
msuse”.

The Mternat®nal Center for Research on Women (?CRW) conducted a 3 year research
program with the goal to offer rel?able and sound format?n T order to Ment¥y, replZate,
expand, and advocate for effectde responses to domest™ vlence.which started t 1997 on
domest® volence h ™d?7 " partnersh wh researchers from different 7nd?an academ? and
actdst organ?zat®ns. A Natnal Advsory Counc? provded gu®ance for the program . The
program consted of 3 components:

1). Assessment of different trends of domest vlence by looking into ex%t™hg data sets;

2).conduct™g population based surveys so as to est’mate prevalence and to know the
understandhg of determ™ants and outcomes of domest® v?lence;

3).taking lessons from an analys of an on-gohg program and polTy htervent?ons.

Accordhg to the ava?lable statxts from all over the globe, one out of every 3 women has
experznced vlence T an ht'mate relatonsh? at some po™t of her 1%e. Ths % an average
percentage whxh % based on an ava?lable nat®nal surveys across “hdustralzed and
develop™g countres World Health organ?zat®n 1997). Statat%al evdence on the actual
prevalence of domestt vlence h !d7a % Tadequate however. The few stud%s ava?able
also hdcate that phys?al abuse of nd2an women % qu#e h’gh, rang™g from 22 % to 60% of
women surveyed. Most of the ava?able hformatn consts of qual%at¥e stud®s whxh % of
very small sample sze. The only large-scale "hdTator of vlence aga®st women % the data
whch % relat™hg to crimes aga™st women and % 5 publ&hed by the Nat®nal Crmes Record
Bureau, Mhstry of Home Affa?s, and Government of hd?%. The records of the bureau have
revealed a shock™g 71.5% "hcrease ™ cases of torture and dowry deaths durhg the per?d
from 1991 to 1995 and may reflect creased report™g of vlence. 1995 torture of women
constZuted 29.2% of all reported crimes agathst women. ™ another study, 18 to 45 % of
marred men * 5 datrxts of Uttar Pradesh, a large state  northern ™d?a, accepted that they
physZally abused the? waes. And h a study by Ranjana Kumar? (1989) of dowry abuse %
was revealed that one out of every 4 dowry vZtms was draen to suxe.

11 |Page
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Globally, t was cons™ered that vlence whm the home % un¥ersal and it is across culture,
relg?n, class, and ethnTy. Desp?e ths wespread prevalence, however, such vlence %
not customar?y accepted and has remated hden and thus 2 was a problem whZh was
thought unworthy of legal or polZZal attent®n. Legal jurXprudence had cons¥ered the
doman of the house to be wzh™ the h charge of and an unquest®nable authory of the male
head of household. Thus acts of vlence agatst members of the household, whether w#e or
chqd, were perce¥ed as dxcPlte, and essent?al for mahtathg the rule of authorty wzh™m
the fam?y.

M the last two decades, the lnd?an women’s movement has contruted to the growmg publz
awareness of vlence agathst women. Women actd/3ts have moved for sgn#xant changes
M the cr\imMal code and polZe procedures " order to address vardus acts of vlence. For
example, throughout the 1980s, "hd7n soc?ty also saw numerous protests by women’s
organ?zat®ns agathst dowry deaths, custod?l rape, women abduct®n, sat? and other evas
used for sex selectn of chAdren, sexual harassment of young g%ls and women " publ%
places, trafftk™g, and prostzut?n.

DomestT vdlence % an age old socal ev1l whZh remathed hden from the eyes of the
socety for long. " d?, 1 was recogn?zed as a human rghts %sue h the 1980s due to the
hcreashg number of dowry deaths. Th resulted 1 the add@?on of sect®n 498-A for cruelty

agamst women h the nd?an Penal Code.*? W2h further research % now be’hg recogn?zed
also as a publt health %sue because of the health %sues assoc?ated wzh 2, and the other
reason be™g that some of the prevent?n strateg%s 12d " the hands of pract2?ners of publz
health.

DomestZ v@lence occurs T all countres 7respectde of soc?l, economZ, reljus or
cultural group. Although women can also be vlent " relat®onsh?s wzh men, and vlence
% even sometmes found " same-sex partnershs, but the most number of vlence % borne
by women at the hands of men. The fact that women are often emot®nally Mhvolved and
econom?ally dependendant on those who abuse them, has major %sues for both the
dynams of abuse, and the approaches to deal’hg wh .2

Vardous terms ke "vlence agahst women", "domestt vdlence” and "ht’mate partner
vlence™ are often used * the same manner. However, there are sIght d%ferences " what
they convey, as rS evdent from the follow™g defha?ons:

'2 The Criminal Law (Second Amendment) Act, 1983. Available from:
http://www.498a.0rg/contents/amendments/Act%2046%200f%201983.pdf

3 WHO. Geneva: World report on violence and health. Available from:
http://www.who.int/entity/violence_injury_prevention/violence/world_report/en/introduction.pdf.
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Vlence aga™st women: The Un%ed Nat®ns Declarat®on on the El"matn of Vlence
agamst Women defhes "vlence agathst women™ as any act of gender-based v?lence that
results M or 5 Ikely to result " phystal, sexual or psychologZal harm or sufferhg to
women. The act of v®lence may occur h fam@y, general commun?y, or even be™hg
perpetrated and condoned by state.*

Domestt vdlence: The term "domestZ vlence™ Mcludes volence agathst women and g%ls
by an “t’mate partner which may Tclude a cohabZ’g partner and also by other famdy
members whether th» vlence occurs wxht or beyond the boundary of the home.

As per The Protecton of Women from Domestt Vlence Act, 2005, om%s?n or
comms?n or conduct of the respondent shall constute domest™ vlence *h case of the
follow™g:

Harms or "hjures or endangers the health, safety, 1%e, 1’mb or well beg whether mental or
physzal, of the aggrzved person or tends to do so, and hcludes caushg physzal abuse,
sexual abuse, verbal and emot?nal abuse and econom? abuse; or

Harasses, harms, jures or endangers the aggr#®ved person wzh a vew to coerce her, or any
other person related to her, to meet any unlawful demand for any dowry or other property or
valuable secury; or

has the effect of threaten™g the aggr#®ved person or any person related to her by any conduct
ment?ned T clause (a) or clause (b); or

otherwe hjures or causes harm, whether phys%al or mental, to the aggr®ved person.

Vdlence agatmst women can be of any of the followng types which may be betg physzal,
sexual, psychologzal, and threat of physZal or sexual vlence.

PhysZal vdlence Mcludes any act of phys?al aggress?n such as slapp™g, hathg, kTknhg
and beattg. The common sexual abuses that women are facing are forced Mtercourse and
other forms of sexual coercn.

PsychologZal abuse hcludes acts ke bullytg, constant craZ?m, embarrass®g and varus
other behav?rs such as %olathg a person from the soc®ty, mon%org ther each move, and

 United Nations Declaration on the elimination of violence against women. New York: United
Nations General Assembly, 1993. Available from: http://daccess-
ddsny.un.org/doc/UNDOC/GEN/N94/095/05/PDF/N9409505.pdf?OpenElement
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prohb2™g them from the® access to hformat®n or ass®tance. When abuse keeps on
occurrhg constantly h the same relat®nsh the occurrence % often referred as "batterhg”.

DomestZ vlence occurs M all countrzs but the level var®s. Many countries study on the
Women's Health and DomestZ Vlence agathst Women by the WHO was a landmark
research project. n ths project, expert teams which was specially trained collected data from
over 24,000 women from 15 s7es " 10 countr?s representhg d*ferent cultural setthgs and
the main places included Bangladesh, Brazq, Eth®p“, Japan, Nam?%, Peru, Samoa, Serb%
and Montenegro, Thadand, and the Un2ed Republ of Tanzan?. Accord’g to th’s study, the
proportn of women who had ever exper®nced phys?al or sexual vlence, or both, by an
ht"mate partner h the® 1%et™me, ranged from 15% to 71%, w%h most s7es fallhg between
29 and 62%.1t was concluded that vlence by a male ht"mate partner was w?espread " all
countr®s covered by the study. However, there was a great deal of varatn from all over the
country.

Accordhg to the World Report on VDlence and Health, the factors assocated w%h a
woman's rsk of betg abused by her partner can be "hddual factors 1ke young age, heavy
drhkg, depress®n, personaly d%orders, poor academ? ach%®vement, etc., relatnsh?
factors I’ke marZal conflxt, mar%al “hstabd%y, male dom®ance, econom® stress, etc.,
commun?y factors such as weak commun?y sanct®ns aga’st domestx v?lence, poverty,
low soc?l cap?al, and soc®tal factors whh "cludes gender norms, and socZal norms
supportie of vlence.

Var?us soceconom? condz?ns are also the reasons whxh may Tclude husband's lower
educat®n, poverty and econom? pressure, household overcrowd™mg, husband’s alcohol
abuse, and women who grew up w2nessthg vlence T the?r homes, are more Ikely to
complant of experenchg domest™ vlence. Stud%s also show that women who are better
educated, who are at better employment, and earn better than the husbands are too at greater
rsk of domestZ vdlence. A study conducted across 7 c2%s " d?%, vz., Bhopal, Chenna?,
Delh? Lucknow, Nagpur, Th%uvananthapuram, and Vellore found that gender gap M
employment  status was a  syn¥xant factor  for  vdlence. P

As far as relatnsh? factors are concerned, husband havhg an affa?, w%e unable to bear
chddren, and fam2%s havhg mult®le chddren are too a prey of domestic violence. Also,
certat %sues Ike 'dowry system’, and 'love marrages’ remats posstle causes for volence.
Women who part?pate " soc?l groups or vocat®nal trahhg are reported to be more at rxk.
The soc®tal and commun?y factors whZh ™nfluence v@lence "hclude resdg ™
commun??s where murder rates are hgh, and " those where we beatg % soclly found .
ncons&tent assocatns of volence were found w2h other factors too I%ke age, place of
resdence I1ke urban/rural, age at marr?age, and durat®n of marrage. Though stud?s have
dentFed the assoc?at®n between vardus factors and v@lence, the gender norm expected

' International Clinical Epidemiologists' Network. Domestic violence in India. A summary report of a multisite
household survey. Available from: http://www.icrw.org/files/publications/Domestic-Violence-in-India-3-A-
Summary-Report-of-a-Multi-Site-Household-Survey.pdf.
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woman to be more subm%s¥e to the husband and elders, and forb™dTg her to brhg out
problems to outse world, and this may Tfluence her capacity to reporte and terpret the
causes of vlence.

There % also a we range of coerc?e and abus¥e behav®urs whh % used by the batterers
agamst ther vxtins and may sometmes result h phys?al hjur®s. On the other ste other
techngues Mcludes emot?nally abus®e behav?rs whxh can be consered as psychologzal
damage to the vZtns. Batterers use d*ferent abusde behavars at d#ferent t2mes. A s™hgle
occurrence of physzal vlence or the threat of such vlence % enough to establsh power
and control over the partner; whzh % then remforced and strengthened by non-physal
abus®ve and coerce behav?rs.

2.2 FORMS OF DOMESTZC VXOLENCE
Forms of domestx vlence hcludes

physzal volence
sexual vlence
econom control
psycholog?al assault ("hclud™g threats of vlence and phys?al harm, attacks agatst
property or pets and other acts of htImat®n, emotnal abuse, %olat®n, and use of
the chqdren as a means of control)

@ emotdnal abuse

PhysZal vlence "volves the use of physzal force aga™st the other. Examples ™hclude
hZt™hg, shovhg, grabb™g, bahg, restrah™g, shakg, chok™g, burng, forchg drug/alcohol
use, and assault wzh a weapon, etc. @ may or may not result  an “jury that requ?es
med?al attent?n.

Sexual vlence "volves the vlaton of an Md¥Mual’s bod1y htegrty (sexual assault),
Mcludhg coerchg sexual contact, rape, and prostzut®n, as well as any unwelcome sexual
behav?r (sexual harassment), 2 also Mcludes treatthg someone ™ a sexually demean™g
manner or any other conduct of a sexual nature, whether physzal, verbal, or non-verbal. %
also Mcludes behavr whth 1’'m#s reproduct®ve rghts, such as prevent™g use of contractde
methods and forchg abort?n.

PsychologZal abuse % characterzed as an ht"m@at®n, threats of harm, and %olat?n.
Examples cludes hstall’hg fear  an ht"mate partner through threaten™g behavr, such as
constant supervx?n, damag’g property or abus™g pets, or controll’hg what the vt does
and who they talk to. Sp72ual abuse may be a type of psycholog?al abuse. % also volves
the m%use of sp%2ual or relg?us bel®fs to manpulate or exert power and control over an
Mtmate partner (?e., ushg scrpture to just¥Fy abuse or rearhg the chAdren 1 a fazh or
relg?us practxe the partner has not agreed to).

Emot®nal abuse 5 someththg whZh “hvolves undermm™g an hddual’s sense of self-
worth. Examples of 2 hcludes constant crit®m, name-callhg, embarrassthg, mock™g,
hum?2atthg, and treathg Ike a servant.
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Econom? abuse makes or attempts to make the vxt™m fhanc?lly dependent on the abuser.
Examples of econom?Z abuse ™clude preventthg or forb™d™mg an Tt”mate partner from
workg or gathmg and educat®n, controll’hg the fhanc?l resources, and wzhholdg access
to econom? resources.

Not all forms of domest® v@®lence % sat to be cr'imhalzed and, “h fact, drafters of
leg=lat®n are encouraged to I'm% the* htervent®n to cases volvhg phystal and sexual
vlence, the threat of such vdlence, and extreme acts of coerc¥e control from whh the
vZtm cannot eas1y escape. Some countrzs Mclude psycholog®al and econom™ abuse
crimal law, dohg so may create a scenar® where vlent abusers man?ulate the system to
enforce act®ns aga™st the partner or to just®y phystal vlence as an approprate response
to the partner’s sults.

m many Countrzs mar?al rape 3 not considered as sexual assault because a husband %
deemed to have a ryght of sexual access to hs w#¥e. 1992, the CEDAW Commtee rejected
trad2?nal or customary just¥Zat?ns for domestZ volence h General Recommendat?n No.
19.

“Trad2nal attZudes stPulates that women are considered to be subord”ate to men or has
stereotyped roles which is w2espread practTes Tvolvhg vdlence or coercn, such as
famqy vlence and abuse, forced marr?age, dowry deaths, ac attacks etc. These prejud?es
and pract®es may just®y gender-based vlence as a form of protect®n or control of women.
The after effect of such vlence on the physzal and mental tegray of women % to depre
them the equal enjoyment, exerc®e, and knowledge of human rghts and fundamental
freedoms.”*®

Mt"mate partner vlence: According to the Centers for D%ease Control and Prevent®n
defined "Mt“mate partner vlence" as physal, sexual, or psycholog?al harm by a current or
former partner or spouse. It can occur among heterosexual or same-sex couples, and does not
requ?e sexual Mtmacy. ""t"mate partners” Mclude various relations like current spouses,
current non-maral partners, dathg partners, ddorced or separated spouses, former non-
mar2al partners, former boyfrends/g1frends (heterosexual or same-sex)*’

There are other types of vlence I’ke wzhdrawal and verbal abuse.. Whdrawal as a form of
vlence hdates that the abuser wzhdraws from normal “hteract®ns w#h the vxt™m. Such
behavour % Mtended to harm or mak™mg the vxtin feel uneasy.W2hdrawal also means
stopp™g normal commun?at®n, refusg to eat food served by the vZtim, gotg out of
house at odd t’mes and drhk™g. Verbal vdlence stands for use of abuse language or
call’hg names or gAhg verbal threats to phys?al vdlence. These d*ferent forms of vlence
do not and may not occur *h a g/en order.  also does not mean that one type of vlence %
less harmful than the other.

2.3 EFFECTS OF DOMESTZC VIOLENCE

10 http://www.stopvaw.org/forms_of _domestic_violence
17http://www.justice.gc.ca/eng/rp-pr/fl-If/famiI/enhan-renfo/pS.htmI
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The l-effects of abuse can be d%cussed under four broad categor?s, v, effects physzally
related to abuse, gynecologZal problems due to forced sexual Mtercourse, the psychologzal
effects, and the effects of vlence on pregnant women.

1) Phys?al effects: Apart from the d%ect effects of vlence Ike physzal trauma, fractures
and blunt trauma, stud?s have also Ihked vlence to multdle somat syndromes, pelv
pa™, Mcreased number of surger?zs and 7riable bowel syndrome. of conserable hterest %
the econom? loss due to vlence. % can result 1 loss of days of work both to the vt’m and
the perpetrator, thus resultthg " loss of wages and d%ect losses " seek™g health care. Wh4e
characterzhg Domest™ Vlence under the Protecton of Women from DomestT V?lence
Act, 2005, 1 sect®on 3 of the demonstrat®n Physzal Abuse % clar¥2d as any demonstrat®n
or behav?r whh % of such nature as to cause real agony, m%ch®f or r3k to |fe, appendage,
or well behg or weaken the well bethg or advancement of the d%tressed hd?ual and
hecorporate strke crimhal ht"!m™at®n and cr’m™al power. PhysZal m%use % the most
pervasde and antfuated strategy for subordhathg of women *h a famqy, 7 %5 the most
wdely recogn?ed control system connected agatst a lady Tse the resdent?l c%cle.
Blackstone has leg2"m2zed mellow redress by a man aga™st hs w%e, shce she was vewed
as the property of her spouse, he could practte all rghts to secure observance or sub
servence. Blackstone's general gudel™e that allowed a w#e to be chast%e by a stk no
thker than a thumb & there should be an occurrence of noncompl?ance % a pture of soc?l
leg?"mathg of we batterhg T Englzh soczty.

2) PsychologZal hazards: Stud%s have “hd?ated that women exper®nchg vdlence have
more chances of sufferhg from anx?%ty, depress?n, post-traumat?® stress dxorder, suxe,
somatZ pa’ syndromes, phobZs and pan® d%order. Another study dZates that women
who are unemployed and exper%znce domest® v?lence resort to practxes Ike smok™hg and
chewng tobacco. Th observat®n ' ™d? % consatent wzh those *h develop™g countrs.
Substances present 1 tobacco, e.g. nTot™e, elevate mood and rel&ve stress.

Caus™g of abuse to a woman T the resdent?al c%cle 5 multd”mens?nal. Under the
Protect®n of Women from DomestZ V?lence Act, 2005 pass?nate or mental mause whth
has been sorted as verbal, % d%closed as to Mcorporate — affront, mock, mort*xat?n,
rdTulhg and abuse partzularly concernhg not havhg a youngster or a male kd and
rehashed there as to cause physZal torment to any hdd%ual  whom the bothered
hd¥dual 3 htrygued. Mental Al-uses are one of the real man¥estations of m%uses
confronted by women.

3) GynecologZal: Women whose husbands engage " both physZal and sexual abuse have
hZgher odds of reportthg gynecolog™ symptoms |ke blood after “htercourse, vagwal
d%charge, burn™g maturat®n, pat dur’hg “tercourse, and symptoms suggest¥e of sexually
transm2ted Mfectns ke foul smell’hg dscharge, lower abdom™al pa™, and vaghal Zch™g
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or Zrat®dn. Tha may reflect, h part, the “mportant role of sexually transmted hfect?ns,
w2h husband transmt™g Mfect?n to hs w%e through coercde sexual relat®ns; forced sex
may lead to vagal trauma, through d%ect phys%al force or a lack of lubrat®n, whth
Ncreases the rsk of transm%s?n of sexually transmted Tfectn. The fhdg that the
hghest rsk of gynecolog symptoms was assocZated w2h a combmat®n of physzal and
sexual vdlence 5 consatent wih ths hterpretatn. Another possle explanaton % that
perceded gynecolog™ symptoms may represent an express?on of underlyhg depress@n or
mental d%tress. Accord™g to a study based on the secondary data analys® of Nat?nal
Fam?y Health Survey 722 a hgher prevalence of HA/ was found among those women who
experznced both physzal and sexual abuse.

4) Sexual Abuse: ™ternat®nal law T the sett’hg of savagery agast women has perceed
sexual A1-use aga’hst women as one of the man#estat?ns of roughness tcurred by both open
and prate segment.

The Protecton of Women from DomestZ V?lence Act, 2005 clar¥%®s sexual m%use
hcorporates any behav?r of a sexual nature that Al-uses mortZ¥%s corrupts or generally
abuses the respect of women. Th type of Al-use % partTular to the "terpersonal connect®n
between a man and a lady who is " a conjugal relatnsh?. Of the numerous oblat”ns that
a we has towards her spouse, execut?n of sexual oblgat®ns % one of them. A w%e % never
expected to do something that would d%regard her obl?dat®ns or ab4%y to do sexual
obl?at®ns or unfath complet®n seems to have been broadly acknowledged and reasonable
clar¥zat®n for men's savagery. ™ present t2mes men use sexual roughness to declare and
keep up the? unrdaled manlmess. Th% type of mause %5 more normal h famdy uns where
men are educated and well-off. ™ a study * was dscovered that 79% of men ut1?zed sexual
brutalty to control ther w@es' constantly and 57% of them had over 6 years of formal
educat?n.

5) Vlence T pregnant women: Accord™g to a populat®n-based study T Uttar Pradesh,
both pre natal and neonatal mortaly rates were almost two times as hgh among women who
experenced domest v@lence than the women who da not. The assocZat®dn between
domest™ vdlence and chadhood mortaly rsks weakens as chAdren age, wzh both post-
neonatal and early-chadhood mortaly rates no longer sgn#xantly assoc?ated wzh mother's
exposure to vlence. overall, the rxk for hfant mortalty was 36% h?gher among mothers
who exper®nced domestZ vlence compared w%h mothers who d not. one plausle way
of how domestT vdlence mht hfluence ch1dhood mortalty % the effect of vlence on
maternal health care behavrs durhg and ‘mmedately after pregnancy.

6). htellectual Abuse: Of all the abuses " Domestt V?lence prevusly d%cussed,
tellectual abuse has been m%stg from all the defh2%ns of Domestt VDlence. Ths %
perhaps because  d? a maral relatnsh? or any other man-woman relat®nsh? % about
the acceptance of hequal2y, where men domate and Tjure and women get dom™ated and
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endure. The ent?e soc?lZat?n process has an herent %olatn for both men and women,
whh hhh2s effectie communZat®n between the two. Even where domestT harmony
exsts, there % a sense of %olatn T thought where both men and women experznce
al®nat®dn from each other and at a certa™ level they come out to be strangers. D#ferent
educat®nal levels add to the %olatn as the mental levels are dfferent and both fhd
d*fxult®es 1 relathg to each other at the Mtellect level. h most of “stances % % seen that
d7an marr?ages are clouded wzh words such as adjustments and comprom?es. There % no
ment?n of compan®nsh?d or frendsh® as John Stuart MAl would descrbe 1. ™ ths
scenard women come to be perce¥ed as tellectually hfer?r, hysterxal and unrel?able and
so on. Th solates women wzh " a domest sphere and I’m2s the” role to procreat®n of
chddren, preferable sons and to the nurturhg the® fam4%s. Even educated and econom?ally
hdependent women face ths %olatn as men h a patr?archal set up have controlled access to
all economZ actd¥2%s and to all assets Mclud’hg knowledge whzh contrbute to the
proftabA2y. Moreover a woman’s work h d?a % shaped and monzored predomantly by
patr7archal authorz®s at home and outs™e The DomestT Vlence Act, 2005 has faZed to
address ths form of abuse as % has been clubbed wzh other abuses such as psychologal
emot?nal and econom? there by m%stg s “mport.

7) Tolerance of Abuse: Shce domest™ v@lence tends to be culturally engra®ed, or derded
from culturally-based gender roles, many women are tolerant of the abuse they face. A study
on Latha women found that, for many partZ%ants, mahtah™mg an “htact famdy took
precedence over the personal problems. The% belzf that the welfare of the% chddren was
dependent upon keephg ther famdy together often led them to tolerate the abuse. ™
add2n, “the Lat™a partT?ants dxcussed the sacredness of maral bonds and the love and
loyalty they felt towards the? husbands that made them w2lmg to tolerate abuse. Some
belZved that they dd not have the rght to compla™, protest or seek help because of the self-
sacr¥xg nature of marrage.” ™ N<Zaragua, for example, 32% of rural women say 1 %
acceptable for a husband to beat hs w%e ¥ he even suspects that she has been cheat’hg on
h"m. ™ As7Z, many women bel%®ve that they would brhg shame upon themselves, the*
famq%s, and the? commun2%s by d%closg the? abusde szuat?n to a med?al provder.
add2n, they were embarrassed by the? husband’s behav?r and bel%®ved % reflected poorly
on them. A study on domestZ vdlence h Md?% reflected th> sentment and found that
“among the women who reported vlence, 29% had never recened med?Zal care after
domest® vdlence, and 10% had never told a health worker about be"hg abused. Only 5% of
the women reported speak™g to the health worker about problems of vlence at home.”

Vardus laws were enacted for the protectn and empowerment of women h “hd?. These
hclude:

4+ The Dowry Prohh2%n Act, 1961

4+ The Crimmal Law (Second Amendment) Act, 1983

4+ The Dowry Proh2%n (mahtenance of 1%t of presents to the brdde and brdegroom)
Rules, 1985
The Mdecent Representat®n of Women (Proh™2%n) Act, 1986
The Commsn of Sat?(Prevent?n) Act, 1987
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4+ The Nat?nal Comm%sdn for Women Act,1990

4+ Nat®nal Polzy for the Empowerment of Women, 2001

4 The Protectdn of Women from Domestx Vlence Act, 2005
4+ Preventn of offences (by acs) Act, 2008

Sect®on 498-A of the d?2an Penal Code covers dowry-related harassment. As w%h other
provx?ns of crim™al law, a woman can use the threat of go™g to court to prevent ths khd
of harassment. The d%n Penal Code also addresses dowry deaths ™ secton 304-B. ¥ a
woman d%s due to "unnatural causes” w2hm 7 years of marr?age and has been harassed for
dowry before her death, the Courts w?l assume that 2 % a case of dowry death. The husband
or -laws w1l then have to prove that the harassment was not the cause of her death. A
dowry death 3 pun&hable by “mprsonment of at least 7 years. When fAhg a FR ( Fast
Hand Report) " a case where a woman % suspected to have been murdered after a h'story of
torture due to dowry demands, the complatt should be fded under sect?n 304-B rather than
under sectdn 306, whzh deals wzh abetment to suz?e. Sect®n 306 % Thvoked when a
woman comms sux e because of dowry-related harassment.

S’hce Md?a does not have a law on mar?al rape, even ¥ a woman's husband has sexual
htercourse wzh her w#hout her consent, he cannot be prosecuted for rape. However,
excessde and unreasonable demands for sex, or demands for unnatural sex have been
consered forms of cruelty and may entle a woman to get a dA/orce.

7 a woman % judtlly separated, her husband cannot have sexual “htercourse wzhout her
consent. X he does, he can be prosecuted under sect®n 376-A of the PC.
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CHAPTER 3: NATURE, NC?DENCE AND EXTENT OF DOMEST?”C V?2OLENCE
AGANNST WOMEN

3.1 Causes of DomestZ Vdlence:®

% cannot be sa™ that there 5 any shgle factor that can contrbute towards domest vlence
aga™st women. Mcreasgly, research has focused on the ter-relatedness of var?us factors
that should “mprove our understand™g of the problem w2hm d#ferent cultural context.

The followng are the broader areas of manestat®n of DomestZ Vlence:

? Natal/Pre marzal Home: %4 5 wzh™ a famdy. The vlence can be faced by a g7l " the
natal home and 3 manested as follows:

a) Female FoetZ®e : FoetT™e % consered as a volat?n of the ryht of 1fe whh % a
fundamental rght as lad down “ any legal or relg”us code of the world. The Buddhts,
who fated the ru of 1%e, lad down that the Bh’kkhu who Mtent®nally destroys a human
be™g by way of abort®n are no samana and no follower of Sakeyaputta.

The ever Mcreasg hstances of female FoetTe espec?lly  the northern part of \nd? has
shown the "hcompetence of the leglatde enactments such as the MTP ACT 1971 and Pre-
natal DagnostZ Techn?ues (Regulat®n and Prevent?n of M%use) Act 1994.  also brought
h the bel?f that g7ls are unwanted even M the present t2mes when all are hcreasthgly

advocating the concepts of gender equalty and women empowerment. Female FoetTe % an
hstance of vblence betlg commted aga™st nature as 2 amounts to kA1mg of a potental 17e.

Sex select?e abort®ns cases have become a noteworthy soc?l phenomenon  several parts
of hd?. % is found in all castes, class and commun2%s . The g%l chAdren goes through such
evs even before they are born. It was stated by Diaz that " a well-known Abortn Centre
Mumba? after undertakg the sex determmat?n tests, out of the 15,914 abort?ns performed
durhg 1984-85 almost 100% of it were those of g7l foetuses. Sm4arly, a survey report of
women’s centre h Mumba?also found that out of 8,000 foetuses aborted ™ s cy hosp2als
7,999 foetuses were of g%ls which is almost 100%. % was also reported that about 4,000
female bab%s were aborted h Tam? Nadu (southern nd?%) every year. Sex determ™at?n
tests are wely found even h the remotest rural areas. But there is no record of the exact
numbers of deliveries " rural areas takes place neither birth nor death . Therefore, 2 % very
dfult to judge the magntude of the problem. However, the fact shows that the rght to be
born is den%®d to the female chdd. All relgns have treated abort®n as an “mmoral act and
against the d¥e law but th% ban on abort?n resulted ™ Alegal abortns and thus rsk™g
the 1%e of the woman. There were a ser®s of government c%culars whZh banned the sex
determ™at?®n tests from 1977 onwards but a survey conducted ™ Mumba? by Sanjeev
Kulkarn? (1986) revealed the fact that 84% of the gynaecolog®ts admted to perform the

18 Available on: http://www.legalservicesindia.com/article/article/domestic-violence-against-women-causes-
and-cure-1709-1.html last accessed 01st April, 2015
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tests for sex determ®at?n and out of these 74% gynaecolog®ts had started perform™g the
test shce 1982 and only a few cases of genetx defects were detected. The overwhelm™g
majory of ‘patznts’ belonged from mdle or upper mdle class and were only hterested
know™hg the sex of the foetus. teresthgly, Bandewar (2003: 2075-2081) found that 64% of
the abort®n servte provders were agatst sex selectde abortns; 10% sa™ they were
agamst 1 but had to do 2 and the rest about 24% approved the practTe of sex selectde
abort®ns. Although there was not much varat®n among servZe provders workhg
publZ/praate health care facd1%s or rural/urban locat®n but d#ference was found among
men and women serve provders. About 28% men approved of sex selectde abort®n
pract®e whereas 2 was only 17% " case of women provders. Thus 2 was hgher percentage
of women provers (68%) as compared to men (61%) who were agatst such a practxe.
Those who d%approved of the practZe of sex selectde abort®ns but engaged ™ % aga™st
the prihcples expressed the compuls?ns and helplessness for two reasons:

1. Due to pressures ardhg out of unhealthy compet®?n " the health care serve sector
was sad that ¥ they dd not prove abortn care servxes, some others would have proved
them, and

2. "mplTat®ns 1 terms of constant abuse and explo%at?n that the women have to face back
home " case they dd not get the abort®n done.

Many talked of compuls?ns that women have at the% ends to go for sex select?n abort?ns.
These ar%e ezher out of soc?al norms fosterhg son preference or because the 14es are put at
stake " case they do not produce a son. Some also sad that unwanted g#*ls ran the rxk of
severe I treatment at the natal homes causg them emot®nal and mental trauma.

b. Female hfantT®e: Th appearance of vlence % very much s“m?ar to the above offence.
% % an evl man¥estatn of an Meology that devalues a g7l chdd. " states I’ke MP and
Rajsthan, g%l ch1d % drowned "h mak at b%th because nobody % prepared to brhg her up.
Th% hetous act shows how the “mped™g soc?al and fhanc?l burden of that gl T later
years overpowers the joy of the b2th of the chdd and compels the parents and the fam?y to
comm? such atroct®s on the nocent g7l chd.

c. ChAd Abuse/hcest: Even though v?lence % perpetrated aga’st both male and female
chddren 1 % observed that an est’mated 90.1% of vZt™ms of chAd abuse are g7l chAdren and
more than 90.1% of the perpetrators of chd sexual abuse are men. Chd abuse % common
homes where there ext hstances of domest™ vlence other members of the fam2y more
spec¥xally betlhg women.

d. Ch4d Marrage: Thx % a man¥estat®n of DomestT Vlence that has h&torzal roots but
w?h present and future occurrence. 4 % a type of vlence that uproots the ent%e extence of
woman h her ent%e extence of a woman " her ent?e |fe span, mak™g her permanently
weak both  mMd and body. A UNZCEF report pohts out that ™ present tPmes parents
consent to chdd marr?age out of econom?Z necessy to protect g%ls from sexual assault,
prevent pregnancy outs®e marrfage to extend a g%l chAdd bearhg years or to ensure
obed®nce to the? husband and house hold.
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e. Chad Labour: M ™d?7, 28% of the total populat®n IAes below poverty Ihe. Meang
thereby these many percent of household serves are less than Rs.600 per month. Th
offence has a much larger reach and extends beyond the four walls of a home; the offenders
of ths offence are people who need not necessar1y be members of the fam?y.

f. "mmoral Trafftkhg of ch@ddren: A UN Trafftk™g Protocol defhes trafftkhg, “a
recruZment, movement or transportatn of a person through force, decept®n or fraud or
vlence Mto a s7ze of exploZatde work.” Domestt Vlence “h the form of forced
prosttut®n by male partners or parents has been reported worldw@e. Young g7ls are
traffked for sexual slavery and domest work where they are systematZally tortured,
beaten and starved ¥ they happen to show res&tance.

Conjugal or Maral Home:

Man%estatn of domestZ vdlence agahst women h the marzal home % followng:-

a) Phys?al abuse: DomestZ abuse, also known as spousal abuse, occurs when one person
an ht"mate relat®onsh? or marr?age tres to dommate and control the other person. Domest®
abuse that "hcludes phys?al vdlence % called domest™ vlence.

b) Dowry Related Harassment: Dowry related d%putes form an Mtegral part of the leg2"mate
causes I&ted for w#Xe-beatthg or spousal abuse. 2 5 most d%cussed and glarhg form of
vlence Mflzted upon women. Dowry or Dahej 5 the payment " cash or/and khd by the
brde's fam?y to the brdegroom’s famdy along wzh the ga"hg away of the bre (called
Kanyadaan) h ™d?an marrfage. Kanyadanam % an “mportant part of Hhdu mar?al r2es.
Kanya means daughter, and Dana means g#t. Dowry org™ated “h upper caste fam?a%s as the
weddhg g7t to the brde from her fam?y. The dowry was later gden to help wh marr?age
expenses and became a form of Msurance T the case that her “-laws m%treated her.
Although the dowry was legally proh%ed " 1961, % conthues to be hghly stzut?nalzed.
The groom often demands a dowry cons%tthg of a large sum of money, farm anmals,
furn?ure, and electrons.

Dowry deaths are the deaths of young women who are murdered or draen to suxde by
conthuous harassment and torture by husbands and “-laws " an effort to extort creased
dowry deaths are reported " vardus South As?an countrzs such as ™d?7, Paktan, and
Bangladesh. Dowry death % consered one of the many categor?s of vdlence agahst
women " South As?. Most dowry deaths occur when the young woman, unable to bear the
harassment and torture, comms sux®e. Most of these suzes are by hang’g or by fe.
Somet"mes the woman % kled by setttg her on fZe; ths % known as "bre burng™.

Maral Rape

Mar2al rape has not been recogn?zed as an offence as performance of sexual dut?®s has been
consMered an Mtegral part of the marrage. Men can leg2”mately use volence " the form of
sexual abuse ¥ there % breach of such duty. Therefore even ¥ there % non-consensual,
forceful sexual relatonsh? between husband and w%e 2 wal not be consMered as mar#al
rape.
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% was " the year 1991 that maral rape became a crm™al offence " the Un%ed K’hgdom.
The govt. of cypress has recognZed mar?al rape as an offence ™ s Prevent®n of Vlence
M the fam?y and Protect®n of vxtims Act 1993. Clar¥yhg that ‘rape % rape’ *respect¥e of
whether 2 5 commted wzh or outse marr?age.

M d?a too marial rape % treated a crim™al offence only ¥ wXe 5 I'A¥hg separately under a
decree of judxl separat®n on custom. % % only just recently that under the Protect®n of
Women from DomestZ Vlence Act, 2005 that mar2al rape % be™hg treated as a cA1 offxe
as an Mstance of sexual abuse wzh the marr?age or s"m7ar relat?n.

Sat?

Commonly called as Sat? Pratha or Jauhar Vrata, 2 % an offence agahst women e.g.
hd?enous to Md?, 1 has ancznt roots but st?l a part of today ™ some part of md?2 e.g. h
Rajsthan. ™ the year 1987, Roop Kanwar, chAdren 19 years old wdow commted Sat? h
Rajsthan’s Deorala valage " August 2001, Kuttu Ba?65, commted sat?h MP’s Panna Dtt
M March 2004, Rek? Dev? 65, comm2ted Sat? h Bast?dur Dtt of B%har and " Apr4 2006,
S7a Dev? 77, commited sat? h Gaya datrxt of B’har. Even when Lord WAlum Bentk, 1
1829, declared % Alegal,  stql contthued  states such as Rajsthan etc.

Age Related Abuse:

Women exper%nce some form of vlence " every phase of the? IVes. 4 5 often seen that
women who exper®nce volence 1 thed marzal home may have been targets of vlence t
the metal home e.g. depraat®n of educat®n h natal home may lead to econom® abuse
mar2al home I’kew%e, for the women the abuse suffered 1 old age m%ght form a contthuum
wZh her exper®nce of vlence as a chdd * the natal home and as a w”e 1 the conjugal
home

Forced ProstZut®n:

Forced prostZut?n or other k™ds of commerc?l explo%at®n by male partners or parents %
another form of vlence agatst women and chAdren reported worldw?e. DestZute famA%s,
unable to support the chddren, often h%e out or sell the% chdren, who may then be forced
hto prosttut®dn. Very often the young g%l % sent as a domest™ worker, h whxh case she
may be phys?ally and sexually explo%ed by her employers.

K41’hg  the Name of Honour:

Hundreds, % not thousands, of women are murdered by the? famq%s each year “h the name
of fam@y "honor." 's dffTult to get precse numbers on the phenomenon of honor kIng;
the murders frequently go unreported, the perpetrators unpunhed, and the concept of famdy
honor just#%s the act " the eyes of some soc®t%®s. Honour kA1"hg % defhed as a death that
% awarded to a woman of the fam?y for marry’hg agatst the parent’s wxhes, havhg
extramar?al and premar?al relatnsh?®s, marry’hg w2h™ the same gotra or outse one’s
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caste or marry™g a cous™ from a dfferent caste. Honour kA1’hg % d#ferent from the dowry
deaths that are also a very common practTe h d? as, 1 the case of dowry deaths, the
perpetrators of that act®n cla’m that they have not been gaen enough mater?l rewards for
accept™g the woman Mto the famqy. ™ ™d?7, for example, more than 5,000 bres d%
annually because ther dowr?%s are consMered hsufft®nt, accordhg to the Uned Natns
ChAdren's Fund (UN?CEF). Crmes of passn, whxh are treated extremely len%ntly 1 Lath
Amer<a, are the same thhg wzh a dfferent name, some rghts advocates say.

The domest vlence aga’st women has now become a common phenomenon  the whole
World . Even though there are very few and limited offz?l datas which are ava@able on the
var?us aspects of domestZ vlence agathst women T most of the countr®s but there are a
few surveys whth are conducted on famdy vlence h dfferent countrzs. These emp7Zal
stud?s show that vlence agathst women % quie wespread. 2 reports on domestx vlence
agamhst women based on the data collected by Nat?nal Crme Survey were publshed by The
Un%ed State Bureau of Just®e. % was revealed that there were about 3.8 m41?n "hcences of
vlence agathst women wh™ the fam?y. Gelles and Straus (1987), 1 a natnw?2le sample
of about 6000 Md¥Muals, found that " 16% of the homes, some k™hd of v@®lence has
occurred aganst the women h the famdy " the year pror to the survey and more than one
4 of the couples reported maral v®lence at some poht h the marred 1%e.® Daval
Levhson h 1989 exam™Med the Human Relatons Area fdes at Yale Unnersy. The fdes
contated statxtZal and descrptde hformat®n on a very wae range of soc®t%s over time
and around the world. % was found by the reasercher that w#%e beatthg was one of the most
common and frequent forms of domestZ vdlence which was used. 4 was also reported by
Seager and olson that w%e beatthg was a w2espread act and they even stated that some
cultures defended * as a man’s rght whereas T an other few cultures the problem was
hden away as a * Prvate * matter. \n nd? too a few stud®s have been conducted by
researcher which brough the the fact that domest™ v@lence aga®st women 5 very common
h one form or the other and that  very eas?y hcorporates to the boundar#s of caste, class,
race and relgn. A perpetrator or abuser may use one type of vlence at one t’me and
another type of it at another moment. A perpetrator can use a combmat?n of d¥ferent types
of volence smultaneously. % can be sad that those who are abused “ the presence of others
are more Ikely to feel humd2ted as they may develop a feel’hg of havhg been let down
the eyes of others.

There was a survey held by plannhg comm%s?n h whh % was held that a very large
percentage of respondents about 61 percent% out of all states together have potted out
beathg as the% perceptn of domestT vdlence. Beatthg appears to be the most common
mode of vlence used by the perpetrators agatst the vtims “ both rural as well as urban
area. Analys of data even states that respondents from upper class, madle class and lower
class famd%s expressed nearly the s'm?ar vews regard’g beat’hg as a common form of
vlence . Respondents carryhg th» percept®n were equally spread over rural and urban
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areas. Scoldhg was reported more h rural areas as compared to urban areas. % was
assembled that respondents from lower class and below poverty e famd%s were found
more h number  descrb™g scoldg as a form of vlence. Another percept®n of vlence
that was reported by respondents was repeated hsult™hg " the presence of others. out of the
total 1250 respondents nearly 37 percent confrmed that they percened repeated hsult™g as
domest™ vlence. There was a d%ference of only 1 per cent h respondents from rural and
urban areas who treated repeated hsulttg as domest vlence. The women from the upper
class and m?dle class fam2%s were more sens2%e on the %sue as compared to those from
lower class and below poverty I’he famq%s. f Sexual Abuse % consered as domestx
vlence few respondents from Gujarat (58 per cent) were more frank M the responses as
compared to respondents from other states. 38 percent respondents from Madhya Pradesh and
18 per cent from Maharashtra confessed that sexual abuse was a sort of vlence. Few Ike
respondents from Andhra Pradesh and Chhattsgarh were hes%ant to speak on ths %sue as
only about 3 per cent and 9 per cent of the respondents respect/ely perce?ed sexual abuse as
a form of domest™ vlence. Rural area respondents as compared to urban areas , were more
hesZant to express the? op™?n on ths aspect of domestt vlence. Lke w%e respondents
from fam2%s IA¥Mg below poverty Ime and those from m@dle class famd%s were not
comfortable ™ gAg the vEws on sexual abuse. Suspect™g one’s character was consXered
as the most derogatory form of domest v?lence agathst women and large majory of
women perce¥ded th> as the most dangerous act of the perpetrators of domestt v@lence.
Rural area and those from m@dle class fam1%s women’s were touchy about the qualty of
character When quarrels between the husband and w%e becomes a common route where
there 5 no major cause for such quarrels they are perceded as vlence agahst women.
Repeated quarrels were even perceded as domestt vdlence by about 39 per cent of the
respondents from all the states taken together. Rural areas had an creastg populat®n as
compared from urban areas. Mental Harassment was one of the other reason perce¥ed as
domest vlence by about 30 per cent of 1250 respondents from all states together. Rude
behav?r was also taken as domestZ vlence by about 38 per cent of the respondents from
fAe states together. only 4 per cent respondents from Andhra Pradesh are reported to have
treated rude behav?r as vlence. The percept®n of respondents from other states was h I’he
w?h the general percept®n. ™ conclusn we can say that w%h the vew of respondents we
cannot have unZorm percept?n about the domest® vlence.
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CHAPTER 4- REACT?0ONS TO AND “MPACT OF DOMEST?C L*E

Vlence agathst women  one form or the other 5 prevalent to be qu2e generZx, cutt™g
across class boundar®s and was also seen to be present 1 all age groups havhg d¥ferent
attrbutes. 4 can be sad that domestx vlence %5 not constered to be serus unless %
volves homTe or physzal hjury to the vxtm. However, from the vew of the vt
vlence % a vdlence whether 2 % verbal, emot?nal or physzal.

Many soc®logt and psycholog®t  U.S.A. conducted var?us researches to understand the
nature and extent of the problem and 4 took them a very long t“’me h dentFy™g major soc?l
factors assoc?ated wzh the problem of domest™ vdlence agathst women. The react®ns of
abuse by the vxtims could be very well dZ*ferent?ated depend™g upon the? level of
educatdn, fam?y background, 1%e s%uat®n and ava?abd%y or non-avadab?y of
alternat¥es. Further, the react®ns were also dependent on the presence or absence of other
fam?y members  the famdy or outs™ers.

VZtns reactdns to domestt vdlence ranged from a hgh “hcence of paralyzhg terror,
terrfyhg ht'mat®n, shame and degradat®n, hum47at?n and %olat?n.

The “mmedte react®ns to domestZ vlence were classZ%d as :
resstance

fght™g back

hatred aga™st the abuser

feel’hg of tak™g revenge and

feel’hg of helplessness, hum27at?n and shame.

There was a survey by plannhg comm?s?n on the “mmedate react”n to domestx vlence
h whth respondents were abused by us™g dfferent forms of vlence on d#ferent occas?ns
h whh the react®ns to d#ferent forms of v?lence cannot and could not be ent%al.
Hence, the react®ns to physzal, emot®nal, sexual and economZ abuse were separately
noted and reported. Some of the% react®ns were self-d¥ected wh7e others were d%ected
agamst other persons. 2 % remarkable to note that nearly 50 per cent of the total 1250
respondents have shown res%tance to abuse or fought back to the abuser. and followng
conclus?n were drawn as stated below:

Every act®n of vlence results h an /mmed“ate react®n on the part of the vZt'n. The data
clearly “hd?ates the reactn of d¥ferent abusde act®ns of the perpetrators on the
respondents.

The analys of data shows the followg th™hgs —
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Wh7e report™g the “mmed?te react®n of the vlent act?n of the perpetrator about twenty
s percent each of the respondents from all the 5 states formed that they res%ted and
fought back. About fourteen per cent descr’bed the® “mmedte react?n as a feel’hg of hatred
agast the abuser and equal percentage of people reported feelmg of takhg revenge as the
mmed7ate reacton. “A feelhg that no-body from the fam?2y cares for me” was the
mmedate reacton of about f#teen per cent of the respondents; equal percentage felt
hum?ted due to abuse caused to them. About twenty fAe per cent of the respondents felt
powerless as they could do nothhg “h the abus?e sZuat®n as agatst about 12 % of
respondents who developed a feel’hg of shame. About 2 % of the people could not exactly
express the nature of react®n they had ‘/mmed“ately after the lcent of volence.

(B) The Analys of data reported from the states dsclosed the followng facts :-

A very large numbers of populat®n of respondents from M.P. (about 49% out of 250)
reported that resstance was the? mmed?ate react®n to vlence. 4 was also reported that
Res&tance was an “mmed?te react®n of about 36% of the respondents from Maharashtra.
But reports from few c%%s Ike Andhra Pradesh, Gujarat and Chhattsgarh d%closed a
reduced percentage of respondents 2e. about 20, 17 and 1o respectdely expresstg resstance
as fst reacton.

Fhtthg back was also seen as an “mmed?te react®n to vlence by about 48% of the
respondents from Gujarat followed by 26% T Maharashtra. Few number of cases gaMg
fyhtthg back as the ‘mmed7ate reactn were reg%tered from Andhra Pradesh (10%) and
Gujarat (17%).

The other optn Mcluded a feelhg of hatred as the fst react?n to vlence and about 21 per
cent of the respondents (out of 250) from Madhya Pradesh had a feel’hg of hatred aga™st
the abuser as st react®n to vlence but from the other c2%s 2 Mcluded 14 per cent each
from ChhattXgarh, Gujarat and Maharashtra and Andhra Pradesh showed the lowest only
about 6 per cent of the respondents expresstg such a react?n.

A feel’hg of takhg revenge was also seen to be prevalent as the “mmed?te reactn to
vdlence whh "hcluded about 20 % of the respondents from Madhya Pradesh, 17 % from
Gujarat, 16 per cent from Maharashtra, 10 % from Chhattsgarh and 8 % from Andhra
Pradesh.

% was reported that the respondents from Maharashtra developed a feel’hg of lonelhess and
who felt neglected 1 the fam?y were about 28 % overall . STmultaneous Feel™gs were
found Mcludhg that no-body *h the famdy cares for me was also the “mmed?te react®n to
abuse and 1 reported about 26 % of the respondents from Madhya Pradesh and about 14 %
from Gujarat. However, only 6 % and 4 % respondents from Chhatt%garh and Andhra
Pradesh respectely reported such react?n.

About 1/4th of the overall respondents from Maharashtra felt huma7ated “mmedately after
the hcdent of vdlence. Such an “mmed?te react®n to abuse was also stated by about 20 %
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respondents from Chhatt%garh, 16 per cent from Madhya Pradesh, 10 per cent from Gujarat
and 6 per cent from Andhra Pradesh.

A feelhg of powerlessness was also one of the “mmed?ate react®ns that followed the
vlence " the cases of whxh large majory that 3 of 39 % of the respondents from
Maharashtra, 35% from Madhya Pradesh and 29% from Chhatt%garh. ST?ar “mmedate
reactn to vdlence was reported by 16% of the respondents from Gujarat and 10% from
Andhra Pradesh.

one of the react®ns to abuse that was reported by the women was the feel’hg of shame. Such
a reactdn was reported by 26% of the respondents from Madhya Pradesh, 18 % from
Maharashtra, 13 % from Andhra Pradesh, 10 % from Chhatt%garh and 7% from Gujarat.

% was even concluded that 2 was not possle for a very small number of the respondents
from each state to descrbe h clear terms the exact nature of the? ‘mmed?ate react®n to the
abuse.

The strateg%®s vZtIn’s take depends upon one’s percept®n of the abusde sZuat®n. The
analys of the react?ns of the vxtIns to the7 vdlence hdZates two types of react®ns — fast
“self-d%ected’ and the second "d%ected to others’. Each vt of abuse % Ikely to take out
her own strateg?s to deal wzh abus¥e stuat®n T the fam?y and s relatonsh?p. 2 % only
when the vlence becomes repeated and hdd/dual strateg®s fa@ the vxtin feels helpless
and s forced to seek someone else’s help .

The sources can be dxcrm®ated to formal and formal sources. The formal sources of
help are members of the parental fam?y, M-laws, nehbors, frends etc . PolZe were also
approached than the other formal sources ava?able observed Frze ™ h% research paper
1980. Pagelow (1981) too drew almost s'm?ar conclus®ns * regard to the use of formal
sources.

Bowker (1983), after hdepth "htervew of the vtms derded the conclus?n that women use
three types of technjues to prevent themselves from the vlence. % % as followed:

personal strateg?s
use of "t formal ass&tance sources and

formal help sources.

% % expected that the vtms would st use the formal help sources before reach™g upto
the formal help sources " case she fa@s to check the vlence.

4.1 NTERVENT?ON BY FAM1LY MEMBERS :

The survey further showed that data presented M the above table clearly hd%ates that
majory of the cases 44% of the fam1y members of the respondents famd%s dA not
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htervene when they were behg abused, as aga™st about 37% of the cases where there was
an htervent®n of the famdy members. Th % the overall pxture from all the states taken
together. The data from the many hd%Mual states clearly states that the sZuat®n % more
serdus M Chhatt%garh and Maharashtra from where about 53% and 52% of the respondents
reported that the* fam?y members never “htervened when they were put to physzal,
emot®nal and verbal v®lence by other members of the fam?y. More or less sm?ar
responses were from Andhra Pradesh (29%), Gujarat (42%) and Madhya Pradesh (44%).

There % a general understandg that an abused woman would fast approach the famqy ?e.
parents and guard?an for help and % was found that only about one fourth of the 607
respondents have approached the parents to seek the? help T tackl’hg abus¥de sZuat®n. %
was also seen that about 16% of them have taken the help of relatdes. 4 was astonsh™g to
note that a majory of about 56% of the vZtims have approached the? frzends for seekg
the guance to deal wh the stuat®n and the ma™t reason for th can be that one can open
one’s m’d and speak more freely and " detads w#h the frends as compared to parents,
guard?ns and relatdes. Sm?ar trend was observed " all the states as majorty of the
respondents from all the states have preferred frznds as the hformal source of help.

As observed earl®r, the vtms move to the hformal sources when the® own strateg%s to
deal wh the vlent suat®n fa?. The adve % sought wzh a post¥/e hope that they wil be
better equ?pped to face the abus¥e s%uat®n. But T the hformal group szuat®n may ar%e
where certah persons would show sympathy to the vxtns whereas the others may refrat
from any htervent?n or advte. Dependhg on the nature of the abuses the strateg®s of the
hformal group vary from one to other. Further, some members of the hformal group may
adve the vxtns to patch up * order to save the marrage and T the Tterest of the¥
chddren, on the same s%uat®n others may smply g%e Ip-serves but would not gde any
concrete adv?e. There are others who are Ikely to adv&e the vXt™ms eZher to seek help from
formal agencs or to break off the abus¥e relatnsh?.

4.2 TYPES OF ADVCE GNVEN BY NFORMAL GROUP

The data accord™g to the survey shows that T major2y of the cases about 48% the members
of the formal group adved the vtims to patch up wzh the? fam1y members. We can also
state that the formal groups valued the conthuat?n of the vZtims * the fam?y and adv%ed
them to reconc?e to the s2uat®n for savhg ther marr?age and the future of the chdren. As
agatst th% about 11% of the respondents were even advxed for break™hg off marial
relatnsh’ and about 21% were adved to report the problem to pol%e authorz?s. T all
about 14% of the respondents were d%ected to approach the N.G.o0.s to seek the* help and
about 6% were advxed to go for legal remed?s ava@able under the law. The stuat®ns  the
states dd not show any “mportant var?at®ns from the overall stuat?n. The hformal sources
at the rural level were more * favour of patchhg up or break off than seek™g help from
hformal sources as compared to the counter parts  the urban areas. Except h the State of
Maharashtra where only 32% of the respondents were adv%ed by the formal sources to do
patch up, the percentage of respondents who were adv%ed to patch up ranged between 51 to
53% ™ the states of Andhra Pradesh, Chhatt%garh, Gujarat and Madhya Pradesh. The
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percentage of respondents who were adved to seek formal help from NGos was around 9 to
11% " Chhattsgarh, Gujarat and Madhya Pradesh as agatst to 16% % Andhra Pradesh and
about 24% M Maharashtra. % appears that NGos have gathed conftdence “h Andhra Pradesh
and Maharashtra from the work " the f&ld of women’s welfare .Adv?e was also gaen to
report the cases to the competent polTe authora?s 2e. 21% respondents each ™ Andhra
Pradesh and Chhattgarh, 23% each h Madhya Pradesh and Maharashtra and to around 19%
respondent M Gujarat. There were cases where the members of formal group also
recommended the break off " mar2al relat®ns. Such cases accounted for about 11% each ™
Andhra Pradesh and Chhattxgarh, 14% " Madhya Pradesh, 12% T Gujarat and only 7%
Maharashtra. The cases of adve to go for legal rel®ef were neglgle 1 all the 5 states.

4.3 Assatance & Gudance from tformal Sources

Accordhg to the report of plannthg comm?s?n out of the total 1016 vZtims of volence %
was surprag to note that there were only 68 vZt?ms whh had sought the help from outse
formal agencs. out of those 68 vxtms 55 were the vZtims of physzal vlence and the rest
were the vtIms of other forms of vlence. All the vZt™ms were from the educated class, 24
of them were employed and 13 belonged to the upper class famd%s. 2 was found that the
majory of the respondents took the help of polxe, famy courts and legal adv&ers. % clearly
showed that the N.G.0.’s and the commun?y panchayats , “hsp%e of the% best efforts to
resolve conflzts at local level faZed to attract more vZt’ms of volence " the fold.

nformal sources Mclude polxe, fam?Ay courts, legal advers etc and polxe provdes physxal
protect®n. Through the survey 1 was found that pole authort%s had full realzat®n of ther
legal responsdd2%s wzh regard to the cases of domest vlence reported to them. Soc?l or
moral support by Commun?2y Panchayats and legal advers are also a type of ass%tance that
% provded and a few vtins are also provded wzh psychologZal Counsel’hg along wzh
moral and soc?al supports by NGos work™g for the welfare of women at local level. % was
even found that vlence was totally stopped T the cases of about 34% of the vxtims and
partally stopped " the cases of about 29% of the v&tims.

The next quest®n that was brought up M the survey was for the vtms who could not get
relzf from abus¥e condt?ns "t the fam?y even after the "htervent®n of hformal and formal
groups as to why they were stAl I'AYng wh those famd%s?

The data revealed that there were d%ferent compulsns wh%h forced them to contue
staylhg M the abus¥e relatnshd e.g. for the sake of ch@dren, for the sake of fam?y
reputat®n, wzh the hope that ththgs wal mprove one day and that they could not thhk of
alternatde way of I'¥Mg. The analys of data even showed that a majory of about 43% of
the vxt™ms out of 68 reported that % was because of the fact that they had no alternat¥e place
to go and hence they were forced to 14e T that relat®onsh?. About 24% of the vxtins could
not leave the fam?y for the sake of the? ch?Adren as agatst about 16% who were wll’hg to
desert the abus¥ve relatonsh? but contued to IAe *h abus¥e stuat®n due to pressure from
the parents. There were others who were compelled to [4e only to protect the reputat®n of
the parental fam?%s and stAl others who conthued 12¥"g " abus¥e relatonsh?d wh the
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hope that thhgs would change for better  future. The percentage of such vZtms was about
7 to 10% respectvely.

4.4 MPACT OF DOMESTC VOLENCE

The “mpact of domest™ vlence can be both short term and long term , the hstant react®n to
vlence % a temporary phase but % causes a long term effect on the Ife of the vxt™ns too.
The 1%e of the chAdren or fam?y % also affected. % was therefore needed to study the long
term “mpact of domestZ vdlence agathst women. Vlence causes vardus Al effects ke
stress, anx®ty, depress?on, dxturbed sleep, palp?at®ns, physzal fatgue, chronZ head-ace,
Psychogen pa™ etc. to women. A sgle vt may suffer from more than one alments at a
tme. There may also be a sh#t from one type of alment to the other. ™ some cases old
adments d%appear thus ga* g place to a new one whh may be more severe. Vdlence
aga™st women affects the phys%al and mental health of the woman as well as the famy.
The psychologal d%orders are more rampant as compared to physxal problems. Emot?nal
vlence causes more harm to the health of women. % acts Ike a pest to the body whh
slowly eats the body. And s™ce the women are I'¥g T the abusde famdy nobody cares for
the health problems, no med?al advxe % sought and nor proper treatment % g%en. And thus
the health problems aggravate resultthg " “mpa%ed health.

Women personal and soc?al 1%e % also affected due to domestZ vlence. There are women
who face the vdlent sZuat®ns boldly and do not allow the% personalty to be adversely
affected and weaken them. But at the same t"me there are other women who get mentally
dxturbed and d%organ%sed. They strxtly restrxt the? soc?l contacts and feel ashamed of
the* abus¥e s%uat®n. There are even the ones who get worred and became vZtims of
chron health problems.

Cooperatn and conflxts are the normal features of fam?2y |1%e. However, presence of these
features h the Mt"mate relat®nsh?s creates absurdy. on the one ste there 5 a myth of
fam?y non-vlence whh depts cultural harmony and same on the other hand, there seems
to be some socZl norms whh grants the rght to few members to abuse the other fam?y
members. Vlence perpetrated among the members of the famay % much more common.
The domest vlence aga’hst marred women perpetrated by the husbands or other members
of the fam?y spo?s the cord?l and comfortable relatnsh%s among the members of the
famdy. Worst affected are the women vZxtns of vlence. Some effects are :- Conjugal
relatns are strahed and are always under tensn, Quarrels take place on mMor %sues
frequently, Commun?at®n gap waens ga¥hg rxse to maunderstand’g and Mutual Trust
lost .

The way the mother 5 treated 1 affects the 1fe of the chdren " one form or the other. The
serous "mpact of verbal and phys?al vlence Tflxted on the mother % the loss of respect
for parents. Secondly, the chAdren are also Ikely to be the abusers 1 the |¥e. % even blocks
the development of the chdren as the abused mother does not look after the chAdren 1 a
proper manner . The chdren even neglects the% stud%s and are always worr%d about the%
future.
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?mpact of vdlence can also be on the sex |fe of the vZxtms. Sex " d7%n Sockty %
consMered as a matter of pravate |Fe and as such not to be d%cussed publly. % %, therefore,
very dFfult to ask sexrelated quest®ns to the women respondents or carry a survey on th’s .
But % %5 a fact that vlence by the husband ™ one form or the other affects the conjugal
relatons. Some t“mes, husband may not be a perpetrator but he 3 hd%ectly responswle for
hstgathg volence agathst the wXe and ths %rat®n created out of vlence % carred to
bed-room and as a result the sexIfe of a vtin % affected.

There are many women who are gnorant about the rel®fs avalable to the vxtins of
domestZ vlence. Therefore, there % a need to expla’h to them the nature and sources of
relef ava@able under law . “The rel®f measures are even descrbed as beg complzated due
to the procedures that were beyond the understandg of ordary vxtims.

Some of the measures whh % needed " order to “mprove the sZuat?n are:
creatg awareness on fam?y and commun2y level

very strxt and effectde law to punh the abusers and protect the vtims
Fam?y orzntat®n for cord?al "terpersonal relat?ons among the fam?y members
launch™g a drize aga™st the ev of domestx vlence by soc?l actd%ts

PublZ defamat®n of abusers, soc?al boycott of perpetrators and sp%Zual gu@Xance by
relg?ons leaders etc. are also requ?ed.

The women of younger age who were marrzd at lower age were at a hgh rsk of be™hg
physZally abused agahst those who were of hgher age group and marrd at a later age. But
as aga’st ths the women of h'gher age group were more Ikely to be abused emot®nally and
econom?ally as compared w%h the women of younger age group. The educat®nal
background and occupatnal status of the women vZtims d%closed that women who were
not educated and those who were hghly educated were more prone to domestx vlence as
compared w2h those who were educated. S"m?arly, women who were hvolved T low pad
work of low soc?l status were at hgher rsk of be*hg abused.

The most common forms of domestZ v@lence that % reported are slaps, beat™g, push™g,
kZk™ng, sexual coercdn and assaults. Dowry was not the only a major cause but alcoholam
of husband were also reported as a major cause of vdlence by vxtins from rural areas and
those belongg to lower class famA%s.

Steps should be taken to curb th evd practZe and some recommendat?ns for % are:

A massde awareness compa?gn should be done whh should hvolve all the commun?y,
relgus leaders, women’s organ%at®ns, Natnal Serve Scheme (N.S.S.), NGos, and
opM?n makers at all levels to counter the present trend of vdlence agahst women
general and domest vlence h partxular.
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% should be strxtly adhered to that the legal prov@ns agatst perpetrators of domestx
vlence are strxtly enforced and no one % left w%hout punshment. The ent%e laws related
to abuse and harassment of women need a comprehens¥e and through revew " the Ight of
the present trends and requ@ements

A carefully planned mass med? strategy % of criZal “mportance for the women’s
employment " general and domestZ vWlence aga’st women “h partzular. Med?2
hterventn can play a b7 role. ssues related to domestT vlence aga’st women and
alertness of famdy members on the tragx effects of domestx vlence should be packaged T
hteresthg, vewer frendly programmes for "htegrat®n and absorpt®n " soc?l psyche. % %,
therefore, necessary to plan a med? strategy for brhgg a massae awareness and educat®n
on the %sue of domest™ vlence agatst women. The Government of ™hd7 should provde
adequate resources for mplementat®n of such a comprehens®e med? strategy for soc?al
change.

The Governments should conduct regular trah™g programmes of law enforcement offers,
judges, other court personnel and prosecutors to Mentfy and respond more effectdely and
promptly to the cases of domestZ vdlence agathst women T partTular and crimes agahst
women M general. The Governments should also develop, enlarge and strengthen soc?al
support servtes programmes for the women who are vtts of domest vlence.

Un2s of law enforcement offers should be created speclly targetthg domestx v?lence
agamhst women and % should hclude tra™ed people.

% %5 necessary to gde proper trah™g to the med?al personnel ™ deal’hg wzh and treat™hg
the cases of domestT vlence agathst women and the tramhg should cover the collect®n
and preservat?n of evdence, analys, provdg expert testt/mony and treatment as very few
vZxttns of domestZ vdlence approach to med?Zal professnals for treatment. Very few,
aga™, daclose that the mental or physzal hjury % caused due to domestT vlence

The State Governments should carry out the “mplementaton of comprehens¥e strateg?s
address™g domestZ vlence aga’st women that are sens2¥e to the needs and safety of the
vZtms and hold offenders accountable for the? crmes.

The Central and State Governments should encourage to develop and encourage projects to
mplement communy draven h1%at%es to address the needs of vZtns of domestT vlence.
A large number of NGos have emerged "h many parts of the country, who are work™g at
grass root level M projecthg and addressthg women %sues. These servZes should be
encouraged, supported and avaqed of, so that the eradxat?n of the ev of domest vlence
agamst women becomes a truly nat?nal and peoples movement.
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CHAPTER 5 -DESERT?0ON OF MARR7”ED WOMEN BY NR% ?N ND?A AND ITS
EMERG”NG TRENDS

The harms of women abandoned by NR? brdegroom are not really latest. Earl?%r "stances
Ncluded mostly byamous marr?age whth was entered to by men under fam?y pressure to
marry wzh commun?y. The husbands use to hte the foreyn spouses and later abandoned
ther d?%an w*e. However, wzh growhg "hdZan NR? populat®n the problem has become
mult>d“mens?nal. There are cases whxh are be™hg reg%tered by women on cruelty of false
marr?age, cheat™g, lyhg and dowry extortn, mental harassment, beaten up .Even though
the number of NR? marr?ages % escalatthg by each pass™g year the number of matr’mon“al
and related d%putes  the NR? marr?ages % also r3™g proportnately.

What does NR? Marr?ages mean??

Even though th> 5 a gender neutral term, typ%ally the ‘NR? Marr?ages’, as generally
understood, are between an "hd%an woman from ™d% and an nd%an man resd™g “ another
country (thus NR?— Non Res¥ent "hd?n),e%her as d?an cten (when he would legally be
an ‘NR?) or as c22en of that other country (when he would legally be a P2 — Person of
nd?an orym).

There can be vardus Factors responsle for the desert®on of Marrzd Women. Some of them
are:-

- M the allure of send™g daughters abroad, the parents comm? to pay huge sum of money as

dowry, both before and after marrage, and when they fa? to g%e the des*ed money the%
daughters are deserted or ddorced by NR7?’s.

- Fam?%s sometme totally neglect the common caut®ns that are observed " trad2%nal
matchmakg.

- The women who went to her husband’s home " the other country was brutally battered,
assaulted, abused both mentally and physzally, malnourxhed, confhed and Al-treated by h"m
. She therefore eher flees or % forcly sent back.

- When woman comes to know on reach™g the other country of her NR? husband that he
was already marr?d to another woman, whom he cont®hued to 14e wh.

- When women after her marr?age comes to know that her NR? husband had g#en her false
hformat?n of h’x job, ‘mm@yrat®n status, earn™g, property, mar2al status and other mater?al
partTulars, to defraud her to the marr?age.

Matrmon?l Laws ™ 'nd?2a

M d? ddersy 5 the rule rather than an exceptn, thus there 3 multlZ2y of matrmonZal
leglatns. The appltabAy of all these laws var#s accord™g to the relgn and domzxe
of the partZs. Accord™hgly the laws of marrages can be broadly class¥®d “hto two
categors:-

35|Page



http://www.verypdf.com/

Please purchase PDFcamp Printer on http://www.verypdf.com/ to remove this watermark.

1). Relyn specXx, avalable to person belong™g to a specx relg?us communy and

2). the other are to secular enactments whch enable every d?n to ava? of the% provx?ns
arespecte of the relg?on.

M the former category are:

- The Hhdu Marr?age Act, 1955

- The J&K HMhdu Marr?age Act, 1980;

- Goa, Daman and DU Laws

- Quaran Laws of Muslms

- Pars?Marr7age and D»orce Act, 1936

- The d%n Chrst?an Marr?age Act, 1872

- The "nd%n D%orce Act, 1869

And " the latter category are:

Foregn Marr7age Act, 1969,

The Spec?al Marr?age Act, 1954,

These laws lay down the followng:

- the procedure to be followed at the t?me of the solemn?zat?n of a marr?age;
- cond?ns for the valdy of a marr?age;

- rghts and oblat®ns of the husband and we durhg the substence of marr?age;

- matrmon?al remed?s ava©dable " the event of a d%pute between them and the spec¥xatn
of the grounds on whth they can be avaled of;

- ryghts and oblat®ns of the spouses after the settlement of the d%putes;

- other matters such as matenance, custody of ch@ddren and d%trbutn of spousal
property.

As mentdned above the personal laws of each relgus commun?y dfer thus mak™g the
matrimon?al d%pute especally  “hterrelg®us marrages to deal w%h. The legal
complZat®ns get multpl®d many times when a marrage takes outse the borders of a
country and %5 known as the “NR? Marr?ages.”

Problems " ex%t™hg Famdy Laws
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The famy law leg%lat®n were enacted by the nd?an ParlZament * the year 1955 and 1956
and have left md?ans at the same plac they were. 27nmense fam?y law problems have ar%en
M because of NR? marrages and there were no practzal solut®on found T the leglatde
enactments as they ex%t today. We cannot say that the legal system % deshned and amended
h a very good way so as to include such roblems.

Thus there % a need to amend the ex>thg laws accord’hgly wzh the tme. T the fam?y law
area, I’'mp™g NR? marr?ages, abandoned spouses, abducted ch?Adren, overseas adoptn, etc.
need a lot of statutory solutns.

Follow™hg are some of the common hstances of the &sues that arse " NR? Marr?ages
because of ex%t™hg flaws of famy laws.

There is an absence of an unorm ¢4 laws and the abundance of personal laws of varus
relg%us commun2zs h Md7Za make matrmon?l d%putes extremely d#fzult to and
complicated to deal wzh.

NR?brdegrooms many a tmes move out of the marr?ages wzhout fearhg the law
Lack of effect?e and authent® legal strictness in fam?y laws to deal wzh

Legal recourse % very much d¥fZult, t2me consum™g, very expensde and complZated.
Despe the Famdy Court Act, 1984, most state governments d not have a setup of famdy
courts.

The other d%tress™g trend appears to be is an easy d%solutn of NR? marr?ages by the
foregn courts even if the? solemn?zat®n has taken place ™ "d? as per d?an laws. The
NR? husband usually gets ddorce from the courts in abroad whout even the knowledge and
consent of the other by presenthg false "hformat?n and fake documents. ?n many cases such
wes are not entitled to even mattenance allowances from the husband.

The marr?ages are governed by the nd?an legal system but even with the complex praate
hternatnal laws Tvolvhg the legal system of the other country too, whh makes the
s7Zuat?n of these deserted women more m%erable.

other %sues Ike hter-parental chdd abduct®n, hter-country chAd adopt®n etc. M%er%s of
females are further increased when ks are kept by the husbands T some cases.

Some t"mes women are even den%d matenance  ™d? on the pretext that the marr?age had
already been dssolved by the court h another country.

Thus, there % a need to address the flaws % the laws to resolve the problems of deserted NR?
marr®d women.

Role of Judx7ary
d?7n jurkprudence consst of a dynam?, progressde and open mded judx?l system

wh?Zh often comes to the rescue of such problems by Tterpretthg the exathg laws and
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puttthg a practal applTat®n to the new generat®n problems of “mm@grant d%ans. The
Supreme Court of d? has deced a few cases and lad down the follow™g laws ™ relat®n
to NR? matrimon?al dputes.

Nars7mharao And others Vs. Y. Venkatalakshm? ;- th% case both husband and w#¥e were
marrzd “h \d? under the Hhdu Marrage Act. After the marrage the husband went back to
the USA and obtaed a decree of d&orce from the State of M%sour? The husband alleged to
the court that he was resdent of State of M%sour?for 90 days preced™g the sttut®n of the
pett?n and obtahed a ddorce decree on the ground that the marr?age has been “retrevable
broken down”. The Supreme Court of nd? held that both on the %sues of jursdzt?n and on
the ground on whh the foregn decree was passed were not “ accordance wzh HMdu
Marrage Act under whth the marr?age took place. The Supreme Court, therefore, held that
the decree was not enforceable " nd?. ™ th’ case the court lay down a golden rule that has
been repeatedly followed and relzd upon T subsequent cases: “... The juradZt?n assumed
by the fore®qn court as well as the ground on whzh the relzf % granted must be h
accordance wzh the matrmonal law under whth the part®s are marrzd.

The only 3 except?ns to the rule were as lad down by the court :

Where the matrimon?al actn % fded " the forum where the respondent % dom?Z?ed or
hab%ually and permanently resdes and the rel®f % granted on a ground avafdable * the
matr’mon?l law under whh part?s are marrd,

where the respondent voluntardy and effectdely subms to the jurddZt?n of the forum as
d%cussed above and contests the claam whh % based on the ground ava?able under the
matr’mon?l law under whh the part%s are marr#d,

Where the respondent consents to the grant of the rel®f although the jursd?t®n of the forum
% not  accordance w#h the provx?ns of the matrimon?al law of the parts.

M Smt. Neerja Saraph Vs. Shr?Jayant??*,

the Supreme Court s?d that evn if 2 % a problem of prvate hternat®nal law and % not that
easy to resolve but wzh the change " soc?l structure and rse of marrages wah NR?, the
Un?n of d?2 may enact a law Ike the Foreyn Judgements (RecPprocal Enforcement) Act,
1933 enacted by the Braxh Parl?ament under Sectn 1 “h pursuance of wh?h the
Government of Un%ed K’'hgdom %sued Rec?rocal Enforcement of Judgements ("hd?) order,
1958. The court recommended that reasonability of a leg&latn safeguard’g hterest of
women may be examMed by hcorporattg provx?ns Ike:

- It held that no marr?age between a NR?and an nd%an woman whTh has been taken place 1
nd?a must be annulled by a fore?@yn court.

201991 3 SCC 451, (1991) 2 SCR 821
21T (1994) (4) SC 488, (1994) 6 SCC 461
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- provsns must be made for an adequate almony to the w%e * the property of the husband
both "h nd? and abroad.

- the decree granted by ™d?n courts must be made executable T foreyn courts both
prhcPple of commtee and by enterhg “to rec®procal agreement Ike secton 44A of the
C.P.C. whzh makes a foren decree executable as 2 would have been a decree passed by
that court.

- R7ght to approach court for junct®n or “hter’m order aga’st the husband travell’hg
abroad or tak™hg the chdren abroad which may also “hclude “mpound™g of passport.

M Smt. Seema Vs. Aswh? Kumar??

Supreme Court h s judgment dated 14.02.2006 has %ued the d%ect?ns that the Contral and
State Governments shall take into consideration the followng steps:

- Marr?ages of all persons who are c2zens of "hd? whether they belong to var?us relyons
should be compulsor?y be reg%tered h the respect¥e states.

- The process for regatrat®n should be notF¥%d by the respect¥e states 1 3 months.

- Thus, 7 % now upon the states to prove for regtratn of marrages whh needs to be
“mplemented * case of NR? marrages take place h d?a. Marr?age cert¥xates for NR?
marr?age must also be %sued T duplZate cop?s and must carry soc?al securzy number of the
NR?spouse.

Raj% Tayal vs. Undn of hd7 and others®,

M tha 2 shows that the we has an avalable remedy under sectn 1o of the Passport Act
for Zmpound™g andor revocat®n of the passport of her NR? husband ¥ he fals to respond to
the summons by the ™hd?an courts.

Governmental Mtervent®ns

Government has created varbus NR? comm®s?n and has also consttuted NR? cells at the
states where the problem % serus as well as the central level, to fac1%ate flow, legal
assatance and other necessary actns. The Mnstry of overseas d?an Affars (Mo?A), has
even tred to focus attenton on the %sue whZh deserves serdus attentn through s
gudance booklets . % g%es legal rghts and oblgat®ns that govern such marr?ages. The
Natnal Comm%s?n for Women (NCW), the coordhathg agency at the Nat?nal level for
dealg wzh the %sues which perta™ to NR? marr?ages has brought out some prht materl
whh descroe the problem related to NR? marr?ages and gives precaut®nary do and don’ts
for 7nd?an women who are consderhg marr7age to a NR? Bes¥es ths, Government of d7a
has also launched awareness programmes regard’g th problem. State governments too have
also brought a wle publZ?y through varus channels to educate the rural women. NGo’s

?2.2006 (2) SCC 578, AIR 2006 SC 1158
%3 2005 (85) DRJ 146, 124 (2005) DLT 502
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are also contributing an actde role h educat™g the people regardhg the r&k that they are
tak™g ¥ they enter to such all?ances wzhout proper ver¥Zat?n. The Government of d%
has made 1 mandatory for the NR? hd%ns to Al up mar?age regstraton forms and prove
various deta?s 1’ke soc?al secury number, passport deta?d and labour ?D cards deta?s. False
declarat®n T these forms w4l lead to punshment under PC.
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CHAPTER 6- LEGAL SUPPORT AGA”NST DOMEST?C V?2OLENCE

Under colon?l rule, affa?s whxh were concerng to the marr?ages and “hher%ance of
hd¥Muals were governed by the? personal laws, and 2 was determ®ed by the fah they
belonged to. But unlke the Mughal rulers, whose precedent the Bra%hers cla?med to follow,
these personal laws were admt%tered by a secular judxry rather than members of the
relgus group themselves. And thus, the relevance of Hnhdu and slamZ law were
transformed through the processes of translat®n, Tterpretat®on and adjudZat®n by Braxh
judges and came to be descr’bed as Anglo-HMdu and Anglo-Mohammadan law. ™ 1950, the
ConstZutn of "d? under Artle 44 lad down that the state should endeavor to establ%h a
unZorm c¥1 code for s c2zens. There were two supporters for the UCC, I"beral nat?nal%ts
I’ke Moo Masan? who debated that the commun2y based personal laws were a danger to
natnal consoldat®n and women leaders Ike Hansa Mehta and Amrz Kaur who saw
personal laws as greatly d%advantag’g women. But demands for the UCC were opposed not
just by mMora%s, but also by sgn*ant number of conservatde Hhdus who vewed th as
excessde hterference wh the state.

The Md?an state has enacted many laws “ the past ™ order to address the %sue of domestx
vlence and recently a new comprehens¥ve law % added to the 17%t.

Laws Related to Dowry and Torture/ Cruelty

Before the passthg of the PWDVA, women could get crimmal sanctns for domestx
vlence under Sectn 498A of the d%n Penal Code (Ant?*Cruelty Act) or Sect®n 304B
(Dowry Death Act). But after \ndependence, the rse h dowry deaths h ™hd?a had compelled
the government to enact the Dowry Prohd?n Act h 1961 to book a person for demandg
dowry.

There % a myth that w%e batterhg % a ‘praate matter’ and 2 has sdenced many vtims for
centur®s. % appears that the mere pass™g of any act may faa to guarantee reduct®n " the
number of vdlence. And thus we can all say extence of any law cannot guarantee
regatrat®n of sufft?®nt number of cases.

6.1 CONST?TUT?ONAL PROV?S?0ON:-

M d7, the consttut®n makers wh7e draftthg the Consttut®™n were sens2¥e to the
problems faced by women and made spec*Z prova?ns relatthg to them. ™ var?us artles,
not only mandates equaly of the sexes but also authorzes bengn d%crmmat®n T favour of
women and ch?dren to make up for the backwardness whh has been the? age-old desty.
But categorzal “mperatdes constzut®nals by the Found’g Fathers are not self-act’hg and
can acqu?e soc?-legal locomot?n only by approprate state actn.

Our Constut®n 5 the basZ document of a country havhg a spec?al legal holhess whh sets
the framework and the prhcal functns of the organs of the Government of a State. % also
declares the prhcles governthg the operatn of these organs. The Consttut®n a’ms at
creathg legal norms, soc?l phAosophy and econom? values whh are to be affected by
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strk™g synthes, harmony and fundamental adjustment between hd¥ual rghts and soc?al
hterest to achzve the des?ed communy goals.

The ConstZut®n of "d? contaths vardus provd?ns whxh provde for equal rghts and
opportun®s for both men and women. The sal%nt features are :-

PREAMBLE

The preamble conta™s the essence of the ConstZut®n and reflects the eals and a”ms of the
people. The Preamble starts by sayhg that we, the people of d%, g%e to ourselves the
constzut®n. The source of the ConstZut®n % thus traced to the people, 2e. men and women
of Md?, *respectde of caste, commundy, relgn or sex. The makers of the Constzut?n
were not satdfed wxh mere terrtor?al unty and tegrty. 7 the uny % to be lastthg, 1
should be based on soc?al, econom? and polZ?al justTe. Such just®e should be equal for all.
The Preamble conta™s the goal of equaly of status and opportun®®s to all ct%ens. Ths
partTular goal has been corporated to gde equal rghts to women and men “ terms of
status as well as opportun?y.

POL?T?CAL R?GHTS

Even though the fact that women partZT?ated equally 1 the freedom struggle and, under the
ConstZutdn and law, have equal poli?al rghts as men, enablhg them to take part
effectdely 1 the adm™%traton of the country has had I4tle effect as they are neglgdly
presented T polaxs. There were only 7 members *h the ConstZuent Assembly and the
number later decreased further. The% representatn “ the Lok Sabha % far below the
expected numbers. Th has led to the demand for reservat®n of 33% seats for women * the
LokSabha and valhan sabhas. Pol2%al empowerment of women has been brought by the 73™
and 74™ Amendments whZh reserve seats for women h Gram Panchayats and Munx?al
bod%s. Al%eracy, lack of pol2?al awareness, physZal vlence and econom? dependence are
a few reasons whxh restrah women from tak’g part 1 the polZZal processes of the
Country.

ECONOM?C R?GHTS

At hand there have been ser%s of leg%laton conferrhg equal rghts for women and men.
These leglat®ns have been gued by the prova?ns of the fundamental rghts and D%ectve
Prhcles of State Polty. Here aga™ there % a total lack of awareness regardg econom?zx
rghts amongst women. Laws to “mprove the% condt®n “h matters relatthg to wages,
materny, benef2s, equal remunerat®n and property /success®n have been enacted to
prove the necessary protectn M these areas.

SOC?AL JUST?CE

For provdg soc?l justZe to women, the most “mportant step has been codZ¥at®n of some
of the personal laws " our country whh pose the bygest challenge ™ th» context. ™ the
area of crmmal justZe, the gender neutralzy of law worked to the d%advantage of a women
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accused because T some of the cases 1 “mposed a heavy burden on the prosecutor for e.g. h
cases of rape and dowry.

Certa™ areas I’ke domest vlence and sexual harassment of women at the workplace were
untouched, unthought of. These examples of gender "sensi¥2y were tackled by the
judx?ry and “hcorporated Mto b’hd*thg dec®%nal laws to provde soc?l justte T vod
spheres.

Although a Unform ¢4 Code % stl a dream " spe of varus d%ect?ns of the Court, the
enactment of certath leglatns Ike the Pre- Natal D7agnostZ technues (prevent®n of
M%use) Act and the MedZal Term"at®n of Pregnancy Act prevent the vlat®n of justxe
and human?y rght from the womb.

M sp?e of these laws, the* non-mplementat®n, gender Tsensi¥y and lack of legal
I2eracy prevent the dream of the Constaut®n makers from becom™g a realy. They prevent
the fulfdlment of the objectde of securhg to each Mddual dn?y, *respectde of sex,
commun?y or place of bth.

FUNDAMENTAL R?GHTS

Part 3 of the ConstZut®n consxtthg of Arttles 12-35 % the heart of the Constzut®n. Human
Rghts whth are the enttlement of every man, woman and ch?d because they are human
begs have been made enforceable as constZut®nal or fundamental rghts h ™d?. The
framers of the ConstZut®n were conscus of the unequal treatment and dscr’mat®n meted
out to the fa%er sex from t"me “mmemor?al and therefore hcluded certa general as well as
specXT provxons for the uplZtment of the status of women.

ART?”CLE 14

“The state shall not deny to any person equaly before the law or the equal protect®n of the
laws whn the terrzory of \nd?a”.

2% guarantees that the State shall not deny equaly before the law and equal protect®n of the
laws.

ART?CLE 15
Proh2n of d%cr’mmat?n on grounds of relyon, race, caste, sex or place of b%th

(1). The state shall not ddcrimmate aga™st any ctzen on grounds only of rel’g?n, race, cast,
sex or place of bth or any of them

(2). Nothhg " tha artle shall prevent the State from mak™g any spec?l provx?n for
women and ch?Adren.

% proh2s dxcrmat®dn agahst any ctZen on the ground of sex; and Artxle 15(3)
empowers the state to make post¥e dxscrimatn " favour of women and chd.
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Accordhgly Artxle 15 (1) proh™s gender dscrmatn and Artle 15 (3) I7%ts that rgour
and perm?s the State to post¥ely d%crimhate h favour of women to make spec?al
provx?ns to amel®rate the? soc?l cond2®n and provde pol%al , econom? and soc?l
justxe. The state h the f&ld of Crim™al Law, Serve Law, labour Law etc has resorted to
ArtZle 15(3) and the Courts, too, have upheld the vald2y of these protectde dscrmatory
prova?ons on the bas% of constzut®nal mandate.

ART?CLE 16
Equaly of opportuny " matters of publz employment

There shall be equalty of opportuny for all c2Zens " matters relatthg to employment or
appottment to any offe under the state.

No c2?ens shall, on grounds only of relgn, race, cast, sex, descent, place of b%th,
resdence or any of them, be helX®le for, or d%crimmated agahst T respect of, any
employment or offTe under the state.

The Constut?n, therefore, proves equal opportun?s for women mplxily as they are
applZable to all persons Zrespectde of sex. However, the courts realze that these Artxles
reflect only de jure equalty to women. They have not been able to accelerate de facto
equal?y to the extent the consttut®n tended.

There % stql a consderable gap between constZut®nal rghts and the? applZat?n " the day
to day I'~es of most women. At the same tme % true that women are work™g * jobs whh
were hherto exclusdely mascule domas. But there are stdl hstances whxh exh?% lack
of confdence the? capabd1y and effx®ncy. There rema™hs a long and I’hger’hg suspx?n
regard™g the capac®®s to meet the challenges of the job assned.

™ case of C.B. Muthumma v. Undn of d2 *, a wr pet2n was fded by Ms Muthamma, a
senr member of the ™Md?n Foren Servze, complah™mg that she had been den%d
promot®n to Grade 1 4legally and unconsttut®nally. She poted out that several rules of
the c¥1 serve were ddcrimmatory agahst women. At the very threshold she was adved
by cha*man of UPSC aga™st joh™g the foregn servxe. At the tme of joh™g she was
requ?ed to gAe an undertakg that ¥ she marrzd she would resn from servxe. Under rule
18 of d2an Foren Servxe (recruZzment, Cadre, Sen®ry and Promot®n ) Rules, 1961,
was provded that no marred women shall be entzled as of ryght to be appotted to the
serve . Under Rule 8 (2) of hd%an Foregn servze (Conduct and D%cPplhe) rules, 1961, a
woman member of the servZe was requded to obta’h perm%s?n of the government T
wrihg before her marrage was solemn?ed. At any t“me after the marrage she could be
requded to resgn % the Government was confdmed that her famdy and domestZ
comm?ments were 1kely to come " the way of the due and effx%nt d%charge of her dut?s
as a member of the servZe. on numerous occas®ns the peti®ner had to face the
consequences of behhg a woman and thus d%crm®at®n, though the ConstZut®n

?4(1979) 4 SCC 260
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spec¥xally under Artxle 15 proh2s dscrmat®n on grounds of relg?n, race, caste, sex
or place of b%th and Artxle 4 provdes the prhcple of equalty before law.

ART?CLE 21
Protectn of 1%e and personal I"berty.

“No person shall be deprae of h%s e or personal Iberty except accordg to procedure
establshed by law.”

Den?al of rght of successn to women of scheduled Trbes amounts to depraat®n of ther
rht to 1%vel?hood under Artxle 21; Madhukshwar V. State of Bthar.?®

M VZhaka v. State of Rajasthan® , the Supreme court ™ the absence of leg%latn % the fzld
of sexual harassment of work’hg women at the? place of work, formulated guXeles for
the protect®n. The Court sa:

“Gender equaly Mcludes protect®n from sexual harassment and rght to work wzh dgnzy
whh % a un¥ersally recognzed bas™ human rght. The common mM"mum requ?ement of
th’s rght has receded global acceptance. ™ the absence of domest® law occupy™g the f%ld,
to formulate effect?e measures to check the evq of sexual harassment of work’g women at
all workplaces, the contents of Mternat®nal conventns and norms are sgnZxant for the
purpose of “hterpretaton of the guarantee of gender equal?y, rght to work wzh human
dynty T artTles 14, 15, 19 (1)(g) and 21 of the Consttut®n and the safeguards agast
sexual harassment “mplT® there’h and for the formulat®n of guXelmes to ach%®ve th%
purpose.”

ART?CLE 23
Proh2n of traffZ " human be™gs and forced labour-

Traff h human be™gs and beggar and other s"mdar forms of forced labour are proh™2ed
and any contravent?n of th% provx?n shall be an offence pun%hable *h accordg wh law.

Nothhg " th% artxle shall prevent the State from “mpos™g compulsory servte for publx
purposes, and " Mmpostg such servxe the state shall not make any d%cr‘mhat®n on
grounds only of relgn , race , caste or class or any of them.

ArtTle 23 prohd%s trafftk™g “h human be™hgs and forced labour; artxle 23 of the
constzut®n specFxally proh2s traffx h human be!gs. Traffxk™g " human be™hgs has
been prevalent h ™d? for for a long t"me ™ the form of prostZut®n and sell’hg and
purchas™g of human be™gs.

M Gaurav Jat v. Unn of d? ?’, the cond2n of prostautes 1 general and the plght of
the® chAdren " partZular was hghlghted. The Court %sued d%ect?ns for a mult?—pronged

% (1996) 5 SCC 125
?° AIR 1997 SC 3011
21997 (8) SCC 114
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approach and m%™g the ch@ddren of prosttutes wzh other chAdren hstead of mak™g
separate provx?ns for them. The Supreme Court %sued d7ect®ons for the prevent®n of
hduct®n of women  varus forms of prosttut®n. % sad that women should be vewed
more a svxtns of adverse soc-econom c*cumstances than offenders ™ our soczty.

D?RECTNVE PRINC?PLES OF STATE POLCY

However D7ectde prhc?les of State PolTy are not enforceable *h any court of law they are
essent?al ™ the Governance of the country and provde for the welfare of the people,
Mcludhg women. These prova?ns are contated ™ part 4 of the Constzut®n. Fundamental
ryghts furnah to hdd™ual rghts whie the d%ectde prihcPles of State Poly supply to
soc?l needs.

ART?CLE 39
Certa™ prhcles of poly to be followed by the state.
The State shall , h partZular, d%ect s polTy towards securhg-

(@). that the c*Zen, men and women equally, have the rght to an adequate means of
I%el*hood;

(d). that there % equal pay for equal work for both men and women

(e). that the health and strength of workers, men and women and the tender age of chdren
are not abused and that c2%ens are not forced by econom? necess?y to eneter avocatns
unsuzed to the age or strength;

ArtTle 39(a) d7ects the State to d%ect s polTy towards secur’hg that ct%ens, men and
women, equally have the rght to an adequate means of 1Ael*hood. Artxle 39 (d) d%ects the
State to secure equal pay for equal work for both men and women. The state " furtherance of
ths d%ectde passed the Equal Remunerat®n Act, 1976 to g%e effect to the prova@ns.
ArtZle 39 (e) spec*xally d%ects the State not to abuse the health and strength of workers ,
men and women.

ArtZle 42
Provan for just and humane cond2%ns of work and materny relf-

The State shall make provs?n for securhg just and humane cond%?ns of work and for
materny rel®f.

ArtTle 42 of the constZut®n “hcorporates a very “mportant provd?n for the beneft of
women. % d%ects the State to make prov?ns for securhg just and humane cond2?ns of
work and for materny rel®f. The State has “mplemented th> d%ect?de by “hcorporat™g
health provdPns “ the Factor®s act, Maternty beneft Act, beed? and Char Workers
(Condns of Employment) Act, etc.

Artzle 44
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Un%orm C%1 code for the C1%zens

The State shall Endeavour to secure for the c2%ens a unZorm c¥4 code throughout the
terrtorty of md%.

ArtTle 44 d%ects the State to secure for ctZens a UnZorm C¥4 code applZable throughout
the terrory of d%. s partZular goal % towards the ach®vement of gender just®e. Even
though the state has not yet made any efforts to “htroduce a unform c¥4 code " Md?%, the
judxary has recogn?zed the necessy of unForm2y " the applxat?n of cA4 laws relathg to
marr?age, success?on, adopt®n, ddorce, mathtenance etc. but as * % only a d%ect¥e 2 cannot
be enforced " a court of law. However , one of the most dynam?Z members of the assembly,
Shr? K.M. Munsh?, expressed hs opm®n that : “¥ the personal law of MherZance |,
successn etc 3 constered as a part of relg?n, the equalty of women can never be
ach®ved.”

Artzle 51-A
% related to women.  states that;

“2 shall be the duty of every c2zen of ™hd% to promote harmony and the sp%2 of common
brotherhood amongst all the people of ™d?7 transcend™g relg?n, Igustx, regonal or
sectnal d¥ers2s; to renounce practtes derogatory to the dgny of women”

Parts 4 —A whxh cons®t of only Artxle 51- A was added to the constaut®on by the 42"

Amendment, 1976. Th% Artxle for the fast t"me spec¥%s a code of eleven fundamental
dut®s for c%ens.

6.2 PROV?S?ONS UNDER “ND?AN PENAL CODE,1860

Secton 312 to 318 prove for punshment for crimes relatg to caus™g m%carrage, hjurzes
to an unborn ch?Ad, exposure of “hfants and the concealment of b%ths. Sect®n 312 makes %
punhable for anyone Mclud™g mother to cause a m%carrage of a ch1d wh the consent of
the mother and sect®n 313 makes  a punxhable offence to cause a m%carr?age wzhout her
consent. Sectn 314 provAes for a punshment to be meted out to anyone who wzh or
wZhout the consent of the does any such act to cause a m%carr?age and % such an act leads to
the death of the mother. Sect®n 315 proves for penal consequences for any act done wh?e
the mother 5 stql pregnant to prevent a chd from be™g ale or cause % to d® after s bth.
Secton 316 deals w2h punshments for caushg death of an unborn chdd " the later stages of
pregnancy. Sect®n 317 provdes punshments for exposure or abandonment of a chAd whe
Secton 318 penal%es anyone who conceals bath of a chAd by secretly dspostg off the dead
body of the chd.

There % no provxn to deal wzh forced medal tests to determ™e the sex of the foetus.

The provx?ns of the PC w2h regard to the punshments for m%carr?age are adequate ™ the
sense that the new leg%latn * the garb of the MedZal Termmat®n of Pregnancy (MTP)
Act, 1972 legal?zes abort”ns to a large extent. Though ths Act % grossly m%used to promote
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selectde abortns, 2 % beyond the scope of ths report and th soc?al menance can only be
dealt w2h by amendment to the sad Act. However, the punshments under sect®n 314 and
315%® seem hadequate when the gravty and hetousness of the crines are taken Tto
conserat?n.

Female foet™e % one of the most nefar®us crmes on the earth. Female foetZe % no more
an urban phenomenon, as one fnhds the rural populatdn also greatly “volved T such
actv2es, ; they move all the way to cs to get these tests done. The cultural preferences for
sons rather than daughters have led to a skewed sex rat " d?. Census data shows a
constent drop 1 the sex rat?.

The "hcreashg mbalance between men and women % lead™hg to many crmes such as 4legal
traffckhg of women, sexual assaults, polygamy and dehuman?zat®n of soczty. °

6.3 SEXUAL ABUSE AND TRAFF?2CK™NG
Sexual Vdlence

2 % common h today’s soc®ty and h today’s soc®ty and % , most often, effected agast
women. % 3 known as one of the most hetous crimes, 2 evokes strhgent punshment yet &
contues be™g perpetuated by people.

Soczty seems to bel®ve that sexual vlence % an outward manestaton of the carnal
des?¥es of a man. However, gden that lust 5 common to both the sexes, 2 seems paradox?Zal
that the crimes are perpetuated largely aga’st only one gender. The rad%tal femh%t
understandhg of sexual vlence as means of renhforchg exsthg power structures “h soc®ty
does expla™ th loophole.

Sexual vlence as a prevalent socZal phenomenon encompasses a broad spectrum of crimes
whch range from unwanted sexual comments or advances to actual sexual assault. Most of
these, however, are not recogn?zed by the current leg%latn framework of the country.

POS?7T?0ON OF LAW

Sexual vlence as 1 stands today h PC consat matly of rape and sexual assault. Sectns
375 and 376 of !d7n Penal Code deal wzh the %sue of rape. Sect®n 375 lays down that
sexual tercourse wzh a woman wzhout her wal and consent would const%ute rape but the
forced, non consensual sex wzh one’s w%e % outse the purvew of crim™al 17abA2y under
rape. The crux of Sect®n 375 I&s " the fact that current provs?ns  relat®n to rape rely on
a woman’s consent, or lack thereof, as seen ™ s last four clauses, to convt a man for rape.
Sectn 376, on the other hand, deals w%h punshments for rape.

8 Imprisonment of wither description for a term which may extend to 10 years along with a fine
% «“Female Foeticide: Need to Change the Mindset of People”, availableat:
http://www.legalserviceindia.com/article/1292-Female-Foeticide.html (Visited on :23rd March 2011)
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Sexual assault % dealt wzh by sectons 354 *°and 509 'of the 2PC. They lay down
punahments for assault , use of crimmal force, words or gestures Mtended to outrage the
modesty of a woman.

The crm™al Law Amendment 2013 brought changes “ the sect®ns deal’hg wzh sexual

vlence.

SECT?0
N

7PC,1860

CR?M?NAL LAW
(amendment)B1I,20
12

Justte Verma
recommendat?
ns

Crimmal Law
(Amendment)ordsa
nce ,2013

Assault or
crmmal

force to
woman w?h
htent to
outrage her
modesty

Substantde offence
not changed

New S.354.
Sexual Assault
and Pun&hment
for Sexual
Assault. %
collapsed the
dstthcton

between sect?n

S. 354: Assault or
Crimmal force to
Woman wzh htent to
outrage her modesty.

JVC was not accepted
.Retathed sectdn 354
as provded h the PC.

354 and 509 and
brought 2 wah™
one sectdn. Th
sectdn hcludes
hternat?nal
non-consensual
touchhg of a
sexual nature as
well as words,
acts and gestures
whZh create an
unwelcome
threat of a sexual
nature or result
T unwelcome
advance. %
hcludes d%play
and
dxsemtatn of
pornograph®
mater?al.
Punxhment:
Graded

PunXhment:
2mprxonment of ezher

Punhment
mprsonment of

Punhment:
mprsonme

% Assault or criminal force to woman with intent to outrage her modesty- whoever assaults or uses criminal
force to any woman, intending to outrage or knowing it to be likely that he will there by outrage her modesty,
shall be punished with imprisonment of wither description for a term which may extend to two years, or with
fine or with both.

31 Word, gesture or act intended to insult the modesty of a Woman- Whoever, intending to insult the modesty
of any woman, utters any word, makes any sound or gesture, or exhibits any object, intending that such word
or sound shall be heard , or that such gesture or object shall be seen, by such woman , or intrudes upon the
privacy of such woman shall be punished with simple imprisonment for a term which may extend to one year ,
or with fine , or with both.
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nt of e%her
upto 2 years
or fhe or
both

exher for 1 yr to 5
yrs and fhe not leass
than 1000 rupees

punshment-
tactde  offence
are  pun%hable
upto 5 yrs R? or
fhe or both, non
tactde offences
are  punzhable
upto 1  year
mprsonment of
eher
descrpton  or
fhe or both

for 1 year to 5 years
and fhe , as h 2012
bl

New Sectn 354 A on
sexual harassment
based on the
gudelhes gden ™
V%haka judgemet.
Proves

unwelcome  physzal
contact, request for
sexual favors, sexually
colored remarks,
forcbly shownhg
pornography and any
other unwelcome
verbal or

that

physzal,
nonverbal conduct of
sexual nature wal be
pun%hable

Pun&hment : % grades
the punZhment where
offences of
unwelcome  physzal
contact and demand
for sexual favors are
punshable wzh R?
upto 5 yrs or fhe or
both. The other
offences  such as
maknhg sexually
coloured remarks,
forcbly shownhg
pornography and any
other unwelcome
physzal, verbal or non
verbal conduct of
sexual  nature are
pun%hable w?h
mprsonment of 1 yr
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or fe or both.

New S. 354A.:

Assault or use of
crimmal force to
women wh
htent to d%robe
her. Whoever
assaults or uses
crimal force or
abets such act
wh the

htenton of
darob™g a
woman or
compellhg  her
to be naked ™
any publ place
w1l be punhed.

Punahment:
mprsonment of
e%her 3 yrs to 7
yrs and fhe

New S. 354 B: Assault
or use of crmmal
force to women w%h
htent to d%robe her.

Accepted JVC " full

Voyeursm-
watch™g a
woman enagamg
h a prvate act
when she does
not expect to be
observed.
Punxhment-
on
convtdn

st

New S.354 C;
accepted JVC " full

S.354 C:
Stalkhg-
Contacthg  or
attempthg to
contact a person
or  monZorhg
the person
dyially or
spyhg on the
person T a
manner, wh%h
hterferes  w#h
the mental peace
of the person.
PunXhment:
mprxonment

S. 354 D: Stalk™hg-
Accepted JVC  full
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for 1 yr to 3 yrs
and fhe

Rape
Perpetrator
% male and
vZtm L]
female
L"m%ed to
penie
Vaghal
penetratn

Sexual Assault
Perpetrator and
vxtin are gender
Neutral

Ss. (a) Penetratn
for sexual purpose
to anus, vagwa,
urethra, mouth by
pen’ or any object.

Ss. (b) Penetrat®n
by any part of the
accused’s body Mto
vag’a, anus, urethra,
mouth caused by
man?ulat®n of
body of the
complaant.

Ss.(c) engages ™

cunn1hgus or
fellat®d

Exceptn

Rape

Perpetrator P
male and vZtim
% gender neutral
Ss. @
Penetratn by
pen%s or object
hto anus,
urethra, vagha
only. Deleted
penetraton  ‘hto
mouth.

Deleted

Ss. (c) engages

h cunnAgus or
fellat®d

Excepton  for
medal or
hyg?%n?Z purpose
made only for

Sexual assault
Perpetrator and vxtim
are gender neutral

Ss. (a) penetratn hto
anus, mouth, vagta or
urethra by pen.
Deleted sexual
purpose “htroduces M
2012 B1I.

Ss. (b) Penetraton by
object hto  anus,
vagha, urethra
mouth.

Penetraton by any
part of the accused’s
body ™to vagha,
anus, urethra caused
by manpulaton of
body of the
compla’hant

Deleted cunndhgus or
fellat®™. New Ss(d)-
applzs h% mouth to
the vagha, urethra |,
anus , pen?% of another
person or makes the
other person do so to
hm
Ss.(e) Touchhg
vagta, anus, breast,
pens of the
compla®ant touch the
accused’s vagma, anus
, pen% , breast or that
any other person.
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Fourthly
talks about
rape
commted
by accused
by
mpersonat?
on of
husband

Sxthly
states  that
the age of
consent %
16

Mar4al
Rape
exemptn
retathed

med?Zal or hyg%®nt
purpose added for
penetratn by any
part of the body as
well as object.

No change

Sxthly amended to
Ncrease the age of
consent to 18

Mar#al Rape
exempt?dn retated

penetraton
object
Fourthly
amended. Rape
commited by
“mpersonatn
expanded to
hclude
“mpersonat?n
by accused of
anyone to whom
the complatant
would have
consented

by

Deleted age of
consent from the
defh1n of
rape, and
Mtroduce a new
sectn on gang
rape

troduce  new

sxthly for cases
where the person
% unable to
communate

consent,
expressly
Mplzdly

Mar%zal
exempt?n
deleted

rape

Pos1nve
defh2%n for
consent to mean
unequal
voluntary
agreement
htroduced.

Explanaton 3
and 4; Ex%thg
mar3al

relatonsh  or
lack of phys%al

Exceptn for medal
or hygZnT purpose
made for all the above

JVC rejected, Retathed
fourthly as contaed
T PC, whZh states
“mpersonat®n by
accused of husband.

Retathed as T 2012
bAl. Thus , S¥thly
amended to ™crease
the age of consent to
18 years

JVC accepted. New
seventhly for cases
where person % unable
to communZate
consent.

Mar2al rape
exemptdn % retathed

Post¥e defhton of
consent, of JVC
reta’ed.
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resstance  w?l | New Provxo: Lack of
not amount to | physzal resstance
consent. wll not amount to
consent as per JVC ,
retathed

S. 509 word, | No change ™ the | Deleted, as | Retathed S. 509 as *t
gesture  or | substant¥de secton. | offences brought | the 2012 BI.

Act htended under new
to Msult the sect®n 354
modesty of a
woman.

Pun&hment: | Punshment: Pun&hment :S? upto
S? upto 1 yr | S?upto 3yrs and fhe 3yrs and Fhe. DA not
or fhe or|not less than Rs. quantZy the amount of
both 1000 fhe to be “mposed.

6.4 CRUELTY
Pos2n of Law

There was always a fght to have a prov?n that dealt wzh mar2al cruelty and it has been
from a very long time. Remeds for a person sufferhg from cruelty basically lied in d¥orce
and judx?al separat®n. Upto 1983 there was no spec provs?n h the 2PC to cover crimes
under the head of domestZ vlence. However, with the troducton® of Sect®n 498A  the
PC vito'ms of cruelty got a recourse ™ the crimmal justTe system. Cruelty, as under
sect®n 498A, Mcludes two khds of act®ns

Any wilful conduct of nature whh % Ikely to drae a woman to comm? suxe or cause
grave mental or physZal jury or danger to Ife, I’'mb or health;and

Harassment for meet™hg unlawful demand for property or valuable secury or on account of
falure to meet such demand.

Wh7e s orgts stem from the grow’hg menace of dowry related vlence ' d%, the
provx?n has been kept gener® to ensure that domestZ harassment on grounds other than
dowry % also addressed.

What are the Personal Laws applZable % our country?*®

Laws which governs Hhdus are :-
e The Hhdu Marr?age Act, 1955

* The HMdu Adopt®ns and Matenance Act, 1956

% The Criminal Law ( Second Amendment) Act, 1983, Act No. 46 of 1983.
B http://ncw.nic.in/frmllawsrelatedtowomen.aspx
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* The HNhdu M"ory and Guard?ansh® Act, 1956

* The Hhdu Successn Act, 1956

Laws which governs Muslms are:-

» The Kaz> Act,1880

* The Musl”m Personal Law (Shar7at) ApplZat®n Act, 1937

* The D%solut?n of Musl?m Marr?ages Act, 1939

* The Musl”m Women (Protect®n of Rghts on D™/orce) Act, 1986

* The Musl”’m Women (Protect®n of Rghts on DAorce) Rules, 1986
Chratans :-

* The !d7an Chrat?an Marrage Act, 1872

» The DVorce Act, 1869 (Pror to the amendment ™ 2001, thd Act was called the d%an
D%orce Act,1869)

* The nd%n Success®n Act, 1939

Pars? ;-

* The Pars% Marr?age and D¥orce Act, 1936

* The "nd?n Successdn Act, 1939

Secular/Un%ersal Laws governg all c2Zens Trespect?e of the reln they follow
* Spec?al Marrage Act ,1954

* Guard?ans and Ward act,1860

* The Protect®n of Women aga’st Domest VVdlence Act,2005
» Sect®n 125, Code of Crmal Procedure, 1973

6.5 DOWRY DEATH

LAW

If a Marred woman dies wzh™ 7 years of marrage due to reasons like burns, jurzs or h
crcumstances other than normal then Sect®n 304 —B **of 2PC steps in. The laws says lay that

34 Dowry death.—

(1) Where the death of a woman is caused by any burns or bodily injury or occurs otherwise than under normal
circumstances within seven years of her marriage and it is shown that soon before her death she was subjected to
cruelty or harassment by her husband or any relative of her husband for, or in connection with, any demand for
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% soon before the death of the woman, the woman was subjected to harassment for dowry by
her husband or hs relatdes such death shall be presumed to be dowry death and such person
shall be deemed to have caused her death. For this act mandatory mm2mum “mprXonment is
of 7 years but it may extend to 17%¥e.

Other sectdns of 2PC whZh can be used " cases of wZe murder are Ike sect®n 302-
pun&hment for murder and sect®n 306- abetment to suTe.

6.6 Domestt Vlence Act 2005

Before the advent of the Act, the term ‘domestZ vlence’ was used " a very narrow sense
and referred only to cruelty and harassment of w#%e and w%e’s murder under sectn 498A
and 304B of the PC. There were lot of contthuous struggle by the women’s groups that has
changed the s%uat®n and ult’mately the ™d%n law makers have realzed that domest®
vlence mean not only vlence related to dowry but includes several other forms of crimes.

This Act % sa to be a comprehens¥e law and % addresses all the %sues which are related to
women " the domestT sphere. Bombay Hgh Court del?ered an interesting judgement on
18th July 2009 according to which provx?ns of the new Act would apply retrospect¥ely.
Hence, it allowed women to reach for the protect®n under the new Act even if they had faced
v@lence much before October 2006 when act came into the force .

The act has class¥®d ‘domestx vlence’ hto followng four categorzs, namely

a) physzal,

b) sexual,
¢) verbal & emot®nal, and
d) econom% v?lence

The act has also l1ad down strtt rules to prosecute a man for any type of vlence that %
comm?ted aga™st a women at her home. The general rule for the new law % framed " order
to protect women from domestZ v@lence commted by adult male ‘respondents’, an
aggreved w¥e may also ‘f1e a complamt agatst relatdes’ hcludtg the female relatdes of
her husband. The vt"m also has also been provded wh the rght to s?multaneously fAe her
complatht under sectn 498A of the PPC. X there % any ‘breach of protect®n order’ under
sectn 18 of the Act the man can be jaZed for 1 year, or fhed up to 20,000 INR. Under
sectn 31 and 32 of the Act such offence % consered to be cogn?zable and non-ba?able.

dowry, such death shall be called “dowry death”, and such husband or relative shall be deemed to have caused
her death. Explanation.—For the purpose of this sub-section, “dowry” shall have the same meaning as in section
2 of the Dowry Prohibition Act, 1961 (28 of 1961).

(2) Whoever commits dowry death shall be punished with imprisonment for a term which shall not be less than
seven years but which may extend to imprisonment for life.]
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Objectdns Ra%ed Agahst the Act

The act 5 sad to be hghly hclhed “h favour of women and th has ra%ed threat about
musoming of this Acte of the Act to harass the male relatdes. There % an apprehens?n that
there % a rxe " the rate of dd/orce after the coming of the Act.

Pandurang Katt?and An7 Goebekk of the save 7nd?an Fam?y sa that :

“n fact, our fear 5 that the hstZute of marrage may end, as % would be vewed wh
suspxTdn ¥ the Mterests of very members are not protected. Preventde measures can be
taken by husbands to protect the* hterests ™ the face of abuse of the new Act. Perhaps %
would be adv%able for the men and ther fam?y members to read the Act properly,
understand % fully before venturhg “hto any relatonsh? lead™g to marr?age.”

Organ?zat®ns Ike Save d?an Fam?y also sa™ that they are approached for help by a large
number of male members who compla®ed of harassment and vdlence by women. % %
rghtly sa® the act 5 mused.

Th% Act also brings in its perview the female Ie-h partner and thus % g%des hd%ect
leg?"macy to the practxe of 1%e " relatonsh?. In the manner to support the practe of
g together one can hold and reflect “‘women’s Iberaton’ ™ the "hd%n context and say
that 4 promotes a culture of free sex and may make the status of women more vulnerable "
the soc®ty that % not known for quxk justze.

The other most str’k™g object®™n agatst ths law % that  targets the male offenders.

The Act was even said to be amb@uous in nature as the law Mcreases the chance of

Misuse. Some of the offences ment®ned ™ the act cannot be proved. The act has also been
consMered for lack of clarty for eg the word “hsults are mentned  the new act under
‘emot?nal vdlence’ but there is no standard defhd?n of these terms.

The new Act goes beyond the sect®n 498 A of PPC and extends its protect®n to even female
Ive- partners. The law even empowers the court to stop any act of domestx v@lence on the
woman or her chAdren. 2 also states for gAhg possess?n of strdhan that % the property of
the w%e g%en by her parent, jewellery, clothes etc to the woman and stops all transact®ns of
any of the jo™t bank accounts or lockers. Further movhg 2 proves for the rght of woman
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to 12e " her matr‘mon?l or shared household peacefully, her rght to property  whxh she
% resd™g and stops any dspostg off the house wzhout the perm%s?n of the court. ™ other
words, an aggr®eved w%e cannot be hassled for fA"g a case agahst her husband or other
members of the house.

% also makes prova?ns for post¥e entzlements through an ter’m monetary rel®f order
whch % related to follow™g as stated below:

matenance for the vtm or her chidren,

compensat?n for physzal hjury hclud’hg med?al expenses

compensat?on for mental torture/emot@nal d%tress,

compensat?n for loss of earng,

compensat?n for loss due to destruct®n, damage, removal of any property from her
possess?n or control.

Thus, the Act for the fst t2me went beyond the framework of ‘punshment’ to the offenders
and trs rather to protect women from v?lence at home.

The creatn of an offt?al cadre called Protect®n Offers (POs) and recognt?n of NGOs as
Servxe Provers (SPs) are two other sal®nt features of the new law. The POs and the SPs
proves for free legal, med®al, shelter and other ass%tance to the aggrzved woman. The
POs can also be penal?zed for faa’g to dscharge hs/her duty wzh the perm%s?n of the state
government.

Beses, the law also takes Mto consMerat®n varus %sues ke speedy justZe and easy
access 1y to justTe. Fastly, the cases under ths Act wal be adjud%ated under the
magatrate’s court, whth % located at the sub-datrxt level. Secondly there % also an
emphas® on the speedy d%posal of the cases relate to 2. The f¥st court hearhg has to be
fxed wihm the 3 days of the date of rece®t of the applZat®n and wth™ 6 days of st
hearhg 2 % to be d%posed of. " add2n, the act also states provx?n that the sole test?mony
of the aggrved person may be suffX%nt for the court to reach to a conclus?n.

The Domest VDlence Act 2005 3 a leg&laton whth % meant to provde an effectdve
protectn to the rght of women guaranteed under the constZut®n who are vxtins of
vlence of any khd occurrhg wzh™ the fam?y. The very categorzat®n of the Act "hdates
that @ 5 not I’m2ed to vlence perpetuated aga®st women by her husband or "h-laws. % also
Ncludes under s protectde umbrella every women 1&g " a domestZ relat®nsh?) as a
member of famdy wh the person hdulghg " vlence .Thus the law protects women who
are vxtins of vlence occurrhg wihm fam?2y or h domestx connect®n. Moreover the Act
has also been desgned to create certa’h c¥4 rghts, some declaratory (e.g., rght to protect?n
agamst Domestt Vlence) and some substantde (e.g., rght to mattenance, ryght to
compensat®n, ryght to shared household). But the law essent?ally falls under the crmmal
jurzprudence not merely because 2 % enforced by magatrate under CPC 1973 but also
mahly because the consequences of breach of certat orders passed by crm®al court for
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affordg to the aggr®eved women the due protecton of law has been made a new penal
offence.

Legal Necessy

The shortcom™gs of the DomestZ VVlence Act cannot underm®e s necessy  the \hd%an
context. Domest® vlence constzutes major type of cr’mes commted aga’st women ™ the

country. Regtered crimes agathst women " the country “h 2008 were cases of dowry death
(8172),dowry proh%?n (5555) and torture/cruelty by husband and other relatdes (81344)
collectdely constZute 48.54%. Thus % can be sa™ that the women " ™d?a 7respectde of
soc® cultural d¥ferences are exploZed, harassed and tortured " theZ domestx sphere.
Surprzhgly, patrarchal ethos also prove that volence % ‘normal’ wzhm famy.

Often the abus®e men % cons¥ered as ‘alcohol’, ‘mentally 4I’, or ‘very angry  nature’,
who would normally not comm# any vlence! These myths are consdered m%lead™g and
research has proved that domestZ v?lence cannot be controlled unless the scenar®d of male
dom®at?n % challenged serously. Hence the ‘female b7s’ of the act or 1 has the potent?l
of be’hg m%used should not be exaggerated, even though 2 % necessary to be careful.

The pass™g of the new act revealed dependency on the adm™%tratde and legal machery to
prevent gender crimes wzh the prevaahg patr7archal soc?l structure. Hence, there remats
a serous concern about the Ikel*hood of the new law to make qual%at?e changes " the 1%e
of women w2hm famy.

Brf Analys of Legal Pos2?n "h DomestZ Vdlence Cases before the ntroductn of the
New Law: The mah penal law "h nd?a 5 provded  "hd7n Penal Code 1860 (PC), h2ally
Mtroduced by the Brah rulers but adopted for contuat®n upon hdependence. Chapter 16
of PC relates to offences affectthg the human body whzh Tclude not merely culpable
homZe ("hclud™g or amountg to murder) but also hurts and volves wih™ 7 cases of
wrongful restrah, wrongful confhement, use of crimmal force assault, knappmg or
abduct®n, trafftk™g M human be™gs and sexual offences clud™g rape. The offences of
dowry death was even added to * h 1986, along w#h the offences of cruelty by the husband
or relatdes of the husband ™ the wake of anger felt by the cA1 soc®ty due to hcreased
hcents of cases where women had been subjected to harassment, soon after marrage
mahly w%h a vew to force them or the relatdes to meet unlawful demands for dowry or on
account of falure to do so.

Chapter 20 of PC proves for offences relat’hg to marr?age that hcludes not merely bgamy
and adultery but also cohab%at®n caused by a man dshonestly hducg a bel®f h women of
lawful marr?age offence of crimmal ht“mat?n or htentnal hsult are penal clauses that can
also be voked, by we aga™st husband or ve versa. Offerhg "sult to the modesty or
htrus?n upon the praacy of women by words, gestures etc are also an offence, whxh
provzn makes no exceptdn t favour of husband. All these offences generally do not
provde for an exceptn “ favour of husbands or male relatdes, so long as the vt
woman % able to ph down the offender wh deceful or fraudulent htentn. Ever s™hce the
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concept of allocatdn of dowry T favour of the husband or h near relatde at the t"me of
marrage came to be accepted by the courts " d?, the offence under Sec. 406 7PC has been
regularly and unashamedly used by women vxtns for challengg penal consequences for
conduct lead™g to marzal dcord.

Protect®™n of women under DomestZ VVDlence Act

Domestx Vlence Act defhes, “domestz vdlence®™” to Tclude “any act oms?n or
comms?n or conduct” of the man T quest®n h relatn to the aggreved woman * case %
attracts any of the four clauses:

a) Harms or hjures or endangers the health, safety, Ife, I’mb or well-be™g, whether mental
or physzal, of the aggrzved person or tends to do so and “hcludes caus™g physzal abuse,
sexual abuse, verbal and emot?nal abuse and econom? abuse.

b) Harasses, harms "jures or endangers the aggreved person wzh a vew to coerce her or
any other person related to her to meet any unlawful demand for any dowry or other property
or valuable secur?y.

c) Has the effect of threatenhg the aggr®ved person or any person related to her by any
conduct ment?ned " clause a, b or

d) Otherw®e Mjures or causes harm, whether phys?al or mental, to the scope and wth of
the new offence relatthg to DomestZ Vlence.

Protectn Orders "h Favour of Women -is it a Camouflage?

After com™g T force of the Domest™ Vlence Act the general percept?n among the publx
seemed to be that domest™ vdlence % an offence but contrary to ths, 4 can be sad that
domest vdlence % not an offence under Domest Vlence Act. What is made as crimmal
% the conduct of the male offender vwith the women " the domestZ env*onment whxh
amounts to breach of protect?n order obtahed by the women from the Mag%trate. " order to
understand the true meang, 2 % very sgn¥xant to know how and what khd of protect®n
order can be obtahed by the woman whose breach amount to offence under DomestZ
Vlence Act. As per Sec. 18 of Domest Vlence Act mag’trate has power to %sue
protect®n order upon prima fac® sat*fact®n that domest™ vdlence has taken place or %
Ikely to take place 2e., woman can approach mag%trate not only when she % actually
subjected to vdlence but even ¥ she % apprehend™g such vlence. Now, ths protect®n
order % actually a restrxted rel®f call’hg upon respondents to refrah from certat acts
agamst the complatant. The jurdd?t®n vested T magtrate to pass these proh2g orders
goes agatst the legal prnhcles that are applzable to law of hjunct®n e.g., hjunctn
cannot be granted when equally effectde rel®f can be obtaed by other usual mode of
proceedg. Shce all the acts whh have been treated as unlawful under Domest Vlence
Act, have been the part and parcel of crim™al law of the country and therefore every person
% expected, even wzhout a restrt@™g order (h the form of protect®n order) to refra™ from

% Protection of Women Against Domestic Violence Act, 2005-Section 3
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caus™g any harm or hjury to mental or phystal health of the women. The quest®n that
manhly arses: % that husbands agast whom no protect®n order has been passed are free to
cause harm to hs w#%e? the answer % obvusly “no”, but then 2 %5 beyond concept®n that
how the %suance of protectn order would add to her protect®n agatst the repett®n of
vlence T the future. Hence, 2 5 submted that the remedy * the name of protect®n order
% a camouflage.

Moreover, the order may be passed by the magtrate to protect the aggreved women from
possle domestx vlence whh Mcludes an “hjunct®n ask™hg the respondent from behg
the vy of any place that may be v&%ed by aggrzved persons or from operatthg a bank
account enjoyed by part%s, even ¥ 2 were held sthgly by the respondent. The law makers
the need to prove legal protect®n to the women seem to have gone overboard. The place
frequented by the aggrzved person would undoubtedly clude house were both partZzs may
have had been |A¥Mg together before the* relat®ns turned sour. By askthg the male
respondent to stay away would * fact be throw™g out the male respondent from h% own
house; s'mYarly, by ask™g the male respondent to refrath from operathg bank account held
sgly by h"m only because he had shared s cred? assets wh the aggr®ved woman at some
stage, the magtrate would " fact be deprag the former from hs da?y substance, 1 the
name of afford’g protectn to the woman.

Furthermore, Sec. 23 of DomestZ Vlence Act gdes power to the magtrate to pass an
hter’m order 1 the course of any proceedgs before h"m that would "hclude under Sec. 18.
Under some provx?n, upon prima fac® sat&fact®n (on the bas% of affdav) teral?, that
applat®n dxcloses that there % 1kel’hood of domest vlence bethg comm2ted, he may
grant ex parte protect®n order. There 5 noththg 1 th ent%e statue to po™t out as to how
long such an ex parte order would rematm m force. ™ ths vZew, d%ta of Sec. 25 that a
protectn order under Sec. 18 shall be  force t1l the *“aggrved person appl?%s for
dxcharge” would operate wh equal force even for an hterm order. The general rule under
CPC % that " case ex parte junct?n has been granted, the applZat®n for “hjunct®n has to
be fhally deced wzh™ 30 days cannot apply to these proceedhgs under DomestZ Vlence
Act, as Sec. 28 renders % passde to CrPC. " the face of provs?n conta’hed 1 Sec. 28 ths
shall be the pos2?n even ¥ relzf under Sec. 18 % cla’med by v7tue of Sec. 26 before c¥4
court.

Rht to Resde

There are number of cases where after the break™g up of marzal bond, women have been
thrown out of the matr’mon?al homes. ™ such sZuat®ns the vZtims " partTular form
orthodox background fhd 2 totally unacceptable to go back to the7r parental fam?y for
shelter, help or support. The prova?ns of mattenance allowance under Sec. 125 *®of CrPC

% 125.0rder for maintenance of wives, children and parents

.- (1) Ifany person having sufficient means neglects or refuses to maintain-

(a) his wife, unable to maintain herself, or
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was essent?ally created as a measure of protect®n to such weak group T as much as there %
posshAy to abuse and % a cause of concern of orderly soc%ty. The courts have shown
development by b’hdhg the husband (or male relatde) wzh respons 4y to provde some
resdentZl accommodat®n even * the matrimon2l home to save the helpless women from a
worser cond2?n. The statutory rght to I4e " a shared household h favour of aggr®eved w%e

(b) his legitimate or illegitimate minor child, whether married or not, unable to maintain itself, or

(c) his legitimate or illegitimate child (not being a married daughter) who has attained majority,
where such child is by reason of any physical or mental abnormality or injury unable to maintain itself, or

(d) his father or mother, unable to maintain himself or herself,

a Magistrate of the first class may, upon proof of such neglect or refusal, order such person to make a monthly
allowance for the maintenance of his wife or such child, father or mother, at such monthly rate not exceeding
five hundred rupees in the whole, as such Magistrate thinks fit, and to pay the same to such person as the
Magistrate may from time to time direct:

Provided that the Magistrate may order the father of a minor female child referred to in clause (b) to make such
allowance, until she attains her majority, if the Magistrate is satisfied that the husband of such minor female
child, if married, is not possessed of sufficient means.

Explanation.- For the purposes of this Chapter, -

() "minor" means a person who, under the provisions of the Indian Majority Act, 1875( 9 of 1875) is deemed
not to have attained his majority;

(b) "wife" includes a woman who has been divorced by, or has obtained a divorce from, her husband and has not
remarried.

(2) Such allowance shall be payable from the date of the order, or, if so ordered, from the date of the application
for maintenance.

(3) If any person so ordered fails without sufficient cause to comply with the order, any such Magistrate may,
for every breach of the order, issue a warrant for levying the amount due in the manner provided for levying
fines, and may sentence such person, for the whole or any part of each month's allowance remaining unpaid
after the execution of the warrant, to imprisonment for a term which may extend to one month or until payment
if sooner made:

Provided that no warrant shall be issued for the recovery of any amount due under this section unless application
be made to the Court to levy such amount within a period of one year from the date on which it became due:

Provided further that if such person offers to maintain his wife on condition of her living with him, and she
refuses to live with him, such Magistrate may consider any grounds of refusal stated by her, and may make an
order under this section notwithstanding such offer, if he is satisfied that there is a just ground for so doing.

Explanation.- If a husband has contracted marriage with another woman or keeps a mistress, it shall be
considered to be just ground for his wife's refusal to live with him.

(4) No wife shall be entitled to receive an allowance from her husband under this section if she is living in
adultery, or if, without any sufficient reason, she refuses to live with her husband, or if they are living separately
by mutual consent.

(5) On proof that any wife in whose favour an order has been made under this section is living in adultery, or

that without sufficient reason she refuses to live with her husband, or that they are living separately by mutual
consent, the Magistrate shall cancel the order.
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or dependent women relatde under DomestT V?lence Act % undoubtedly a poside step.
But the framers of the law, " the% anxty to cast the net wale, seem to have lost touch wzh
realy and gone overboard. The relevant provs?ns that need to be exam™ed 1 th context
are Sec. 17 & 19 of DomestZ Vlence Act.

Shared Household, Sectdn 17 of the DomestT Vdlence Act talks of the rght to reste ™
a shared household. % creates a statutory rght T favour of “every woman " a domestx
relatonsh®” th> expressn g¥es the wde mean’g assygned to the word “domestx
relatnsh®” and Mcludes not only the w”Xe or women related by blood but also a female
frend who has I4ed, even for a small perdd under the same roof w2h a male wzhout
enterhg “to a marr?age .The rght declares that every such woman whether or not she has
any rght, tle of beneft?l terest of her own 1 the prem%es 1 quest?n, shall be entled to
resde M the shared home. Ths rght 5 consMered to be an absolute rght and subject to
den7l only " the event of evxt®dn or bethg excluded ™ accordance w2h procedure
establshed. % also g%es statutory recognZ®n and thereby encouragement to extramar3al
relatonsh?ps or relat®n between persons of oppos?e sex outste of, or wzhout marr?age. ™
smple words women hvolved 1 1¥e-h-relatonsh?ds or adulterous connect®ns are also
covered as benefx?ar®s to the Act. As per ths Sec. 17 the beneftary can be evxted by
procedure establhed by the law. But then DomestZ Vlence Act nowhere makes a clear
ment?n or makes % clear as to by what procedure an affected respondent would be able to
secure an order of evxt?n or exclusn agatst such women. Furthermore, the word “shared
household” may also "hclude property of jo™ht fam?y of whxh the male respondent % merely

one of the several other members. By puttthg a restraht aga™st al®nat®n, d%posal or
artulat®n of rghts T such a shared household, the law seeks to vtually shake the rght of
even such persons who may not have any role to play ™ the d%pute due to whh the
controversy has arxen. There % no tme I’'m?% prescrbed eZher for whTh the sad “raght to
reste” would operate 1 favour of the women.

Resdence Orders Sec. 19

Sec. 19 of the DomestZ Vlence Act perm2s an order to be passed " the event of domestx
vlence to fac12ate enjoyment of rght to resde “ the shared household aga™st the
condz®ns of quarrel between the part®s. The jurddZt®dn to restrah respondents from
dsturb™g there rght to resde even after baterhg of relatns between the part®s can be
understood, at least to the extent of marred w¥es declh™g to go back to the* parental
home.

But, there are some restra™t orders under Sec. 19 whth seem to be wholly unjust¥%d and
unfa%. Few of them are stated as below:

D7ect?n to male respondents to remove h’mself from the shared household.
Restra’™hg the respondent from alZnat™g or d3pos™g off the shared household.

Restrah™g the respondent from renouncg h rghts T shared household except wh the
leave of the magtrate.
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These provx?ns seem to be unjust and unfa? to the male respondents, a person h whom
rght, tle or Mterest 1 the property vests 3 not only restrated to exercse h ryghts but 2
also restrxts the hope of reconcd?at®n between the partzs. W2h no gu®elmes proved,
such an order, ¥ perm2ted to be passed by the magtrate would work,  the long run, agast
the terest of the woman herself. The husband havhg been thrown out by the law, 1 % not
conce¥able as to how the system expects the part®s to even approach the subject of com™g
together through conc?%atn.

Rht to Monetary Rel2fs

Sec. 20(1) gnes power to the magatrate to grant monetary relzfs T the favour of the
aggreved woman. The purpose of th clause 5 to help out the woman to meet the expenses
Mcurred and losses suffered “as a result of DomestZ V?lence

Sec 125 of CrPC deals wh the jursdZt?n of the mag%trate to grant mahtenance allowance.
Thus there was absolutely no reason as to why % should be ment®ned amongst the monetary
relzfs meant to help meettg the expenses consequent to domestZz vdlence. Ths would
create not only utter confus?n but also multplTy of proceed™gs and consequences whzxh
would be grossly unfa% for both the parts.

Today’s scenard % that every set of part®s % locked T I2gatn over the %sue of
mahtenance s"multaneously 1 the c¥7 as well as crim™al courts. There % a need to s"mpl¥y
the procedure to avod multplTy of proceedtgs, partTularly h famdy d%putes has been
long felt. Some hope was found 1 th regard when the famdy Courts Act was enacted. But
the sa law has not been brought 1 force  all parts of the country.

Th% creat®n of an another statutory provd?n permZt’hg mahtenance, allowance to be
clamed would undoubtedly be construed by Al-adv%ed part%s as yet another forum where
oppos?e party could be dragged for a s"m7ar relzf. Ths w4l add to the mult®le proceedgs
h whh the part®s may already be spend™g the t“me, energy and resources. Moreover the
posshA1y of abuse under Sect®n 20(1) 5 larger when seen agatst the prospect of a female
frend havhg [ed w2h the male respondent under the same roof " what % called as 1ve-h
relatnsh? (2e. wzhout marr?age) even for a month or so claZm™g matenance allowance
under the sa® provx?n, wzh no restrct®ns attached and possly for the rest of her 1%e.

L%e-h Relat®nship

L¥e-Mh-relatonshp % an arrangement where a man and a woman |%e together wzhout
gettthg marred . Tha % nowadays consered as an alternatde to marr?age especally  the
metropolZan c%%s. Currently the law % not clear about the status of such relat®nsh?s
though a few rghts have been granted to prevent gross m%use of the relatonsh?® by the
partners. The pos2®n of 1Ae-h Relatonsh?ps 3 ambuous T the "d?%n context but the
recent landmark judgments g%en by the Hon’ble Supreme Court provdes some backmg
when we browse through the topx of IAe-1 and analyze the rads of the top M d7n
legal amb?. The couples t%d 1 tha knot of 1ve- relat®onsh?s are not governed by spec¥x
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laws and therefore % fhd traces of assstance T other c¥4 laws. The status % dwhdlmg as
the law % neher clear nor % adamant on a partZular stand.

The Prary Councd ’h A Dhohamy v. W L Blahamy®’ lad down the pric?le that, “Where a
man and a woman are proved to have |Aed together as a man and w%e, the law wal presume,
unless the contrary be clearly proved, that they were 1'%"g together  consequence of a vald
marrage and not " a state of concubmage”. The Supreme Court even granted legal2y and
vald?y to a marr’age h whth the couple cohabZed together for a per®d of 50 years. The
Supreme Court held that " such a case marr?age % presumed due to a long cohabZat?n.

Furthermore the Hon’ble Allahabad Hgh Court sad that a 1'&e-" relatnsh? % not Alegal.
J. Katju and J. Mshra stated that, “M our ophn, a man and a woman, even whout gett™hg
marr#ed, can |Ae together f they wh to. Ths may be regarded as “mmoral by soc%ty, but %
not Alegal. There % a d%ference between law and moralzy.” The Hon’ble Supreme Court
accepted the prhcple that a long term of cohab%at®n T a [Ae-h relatonsh?dp makes %
equvalent to a vald mar2al relatonsh?. The Supreme Court held that 12e-h relat®nsh?ps
cannot be consered as an offence as there % no law declarhg the same.

™ the case of S. Khushboo v. KannZammal *, the Supreme Court gave s landmark judgment
holdhg that there was no law whxh proh™2s 1¥e-h relatonsh? or pre-marzal sex. The
Supreme Court even stated that 1%e-M relatnsh? % perm%stle only T unmarrzd major
persons of heterogeneous sex.

n one of the other cases the Supreme Court stated that f a man and a woman are |2*hg under
the same roof and cohab2™g for a number of years, there wil be a presumpt?n under sect®n
114 of the Evdence Act that they I4e as husband and we and the chAdren born to them w1l
not be consMered as 1leg%mate.

Hence the Hh Courts and the Hon’ble Supreme Court h a number of dec%%ns del%ered
unt? recently have showed the posi¥e sgns of recognZzhg the lega"macy of the 1ve-t
relatnshs and have also shown the post¥e Mclhat?n for a leglat®n to be enacted wzh
an objecte of protectg the rghts of couples 1 a I've-" relatnsh?.

The decns by the ™d?%n courts % perceptde as “h some cases the courts have even op™ed
that 1 the IVe- relatnsh? there should be no bondage between the couples because the
sole crer? for enter’hg to such agreements %5 based on the fact that there I%es no oblatn
whch % to be followed by the couples whereas h some hstances the courts have even shown
opposte vews hold™g that ¥ a relatonsh® cum cohabat?n contues for a sufft®ntly and
reasonably long t’me, the couple should be consered to be a marrzd couple hfus™g all the
rghts and 17abA2%s as guaranteed under a mar?al relat®onsh.

% also brought a strange th*hk™g that ¥ the concept of 1¥e-M % brought wh™ the amb% of
sectn 125 of the Cr.PC , where the husbands are bound to pay ma*tenance and success®n
as the ground of getthg "to [de-h relatnsh® % to escape all 17ab12%s arshg out of
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mar?al relatons. & the rghts of a w¥e and a Ive-h partner 3 make equ¥alent @ would
promote byamy and a conflt would ar%e between the hterests of the w%e and the 1Ae-h
partner. Along wh a lack™g of legal sanct®n the soc?al ex%tence of such relatnsh?s are
only confed to the metros. But when we look at the masses that defhe da, there exts no
co-relatdon between 1¥e-h relatonsh?dps and s acceptance by the ™d%an soc®ty. % even
recees no legal assstance and at the same t“me the soc®ty also evts these types of
relatonsh’ps.

The status of the female partner remas vulnerable 1 a 1ve-h relat®nsh? due to the fact
that she % exploZed emot®nally and physZally durhg the relat®nsh®s. The Domestx
VDlence Act proves protect®n to the woman %2 % ™ the nature of marr?age.

The Supreme Court T the case of D. Velusamy vs. D. Patchaammal *°held that, a
‘relatonsh? T the nature of marrage’ under the 2005 Act must fulfal some bas crier?.
Spendtg weekends together or a one nght stand would not make 2 a *‘domestx relatonsh?’.
% also declared that f a man has a ‘keep” whom he mattas fhanc?lly and uses merely for
sexual purpose and/or as a servant 2 would not,  our op™n, be a relatnsh? “ the nature
of marrage’.

The apex court 1 D. Velusamy ““also held that, not all Ie-h relatonsh?s would amount to
a relatnsh® " the nature of marr?age to get the benef of the Act of 2005.

To get such benef the follow™g cond2?ns must be sat%f%®d, and th> has to be proved by
evence.

(@) The couple must hold themselves out to soc%ty as be™g s"mar to spouses.
(b)They must be of legal age to marry.

(c) They must be otherw®e qualfed to enter Mto a legal marrage, hclud’hg be!g
unmarrzd.

(d) They must have voluntardy cohab%ed and held themselves out to the world as be™g
spouses for a sgnAFxant perdd of tme.

M d% we cannot afford to grant such al’mony otherw%e % wal degrade the fam?y system
h general and ¢4 culture 1 partular. The same would also gde rse to many %sues such
as mahtenance, custody, rght of “herZance, leg?”macy, success®n etc. Hence the
mahtenance should not be granted to female or male volved 1 1¥e-1 relatnsh®. One
should not take undue advantage of hs/her own wrong. The problem % not only 1’med to
the legaly of the relat®nsh?s but are also comtg up wzh the rghts of the I4e- partners
and the status of chAdren born out of such relatons. LegalZzhg Ive-h relatnsh?d means
that a totally new set of laws are needed to be framed for governtg the relatons clud™g
protectn " case of desert®n, cheatthg " such relatnsh?%s, mahtenance, "hherance etc.
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L2%at®n would drastTally Mcrease ™ ths case.™ the socty that we 1ve " 1 treats %sues
of the welfare of women too casually, some strhgent measures are necessary T order to
check the dshonest and uncontrolled males. But th needs to be brought about not by only
add™g to the statute book wzh-7l-adv%ed measures but also through proper enforcement of
the ex&t™hg legal framework. ™ an attempt to str’ke a balance between the mutual rghts and
obl?at®ns of men and women the framers of the law seems to have gone overboard to load
the d%e totally aga™st the former. The Domestt V?lence Act has created a framework
whh % leadhg towards anarchy and representthg a paradym sh#t of tectonZ plates
supportthg ¢V soc®ty. The consequences can be d%astrous for the “w%e” as the “other
woman” now has equal cla’ms over man " matters of mattenance and shelter, two %sues
that count the most. The law projected as welfare measure for women m7ht bounce back
destroyhg the 1e of the women who reposed trust 1 the sancty of marr?age as stzut?n.
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CHAPTER 7- CONCLUS”ON

Domest v@lence can be sad to be an un¥ersal phenomenon 7respectde of whether a
country % rth or poor, spousal volence % hvasde. Both femt%t and evolut®nary theorzs
are h the agreement say™g that a potal aspect of gender relatns % the need for men to
control the sexualty of women. FemMst theory MentZ%s patrarchy be™hg the bygest cause
of domestZ vlence, whereby males do whatever % needed to exerce control over women
and keep them subm%s¥e usthg vlence. DomestT vlence even stems from the secury
and jealousy that males feel when the% partners are exposed to the poss 1%y of sexual
encounters wzh some other males.

The enactment of the 2005 Domestz V?lence [Preventdn] Act (DVA) “h the ™dZan
Parl?ament ra%ed a number of relevant %sues for femhts thus seek™g to understand law as
a s7e of struggle. There % a need to understand that the “wrong” of domestZ vlence needs
very d#ferent remed%s for women of Northern and Southern nat®ns. The d#ferences
between the cond2?ns of women " d¥ferent soct%s are to be recogn?zed but always wh
an a’m that such recogn?n leads to a just and fa% outcome. Fem™%t generally demands for
a law on domest™ vlence and * was reerated by the Natnal Commsn for Women and
later was adopted by the government.

Domest vdlence 3 sad to be arsmg due to a spec¥x soceconom? context for most
md?an women. The lack of real economZ “dependence of most d%an women makes
women as dependents. The relg?us personal laws too deny women formal legal equalzy
personal relat®ns. 7n ths context 2 % not surprs™g that domest™ vlence % a real problem.
The efforts of women’s groups to name th problem and to seek legal redress for 1 are a by
concern but has also brought front certa™ problemat eas about the law.

Some ways to ‘mprove the cond2n of ths he™ous crime :

troduchg a Comprehens%e Law agatst Domestt VWdlence: There should be a
comprehens¥e law hcorporattg a broader defh2n of domest vdlence. The defh%n
encompasses all acts of physzal, psycholog?al, emot®nal, sexual, and fhanc?l abuse that
hurts or degrades the woman or take away her abA%y to control contact wzh another
hd¥ual. The leglat?n should address women of all ages 7respect?e of mar#al status.

“mprove Women’s Econom Capac2@s: mprove women’s access to and control on lhcome
and assets, recogn?ze the shared rght  the famy and matr’mon?al property and "hcorporates
the prihcple of d¥%%n of commun2y property to daorce laws. Product?e assets and
property are cri?al to strengtheng the econom? and soc?l status of a women provd™g
hcome opportun?s and "mproved respect for women outsde marrage and famy.

Strengthen and Expand Trah"hg and Sens?Zzatn Programs:

Programs should be des?gned to trah, sens%?e, and hterl’hk to MentXy and treat abused
women and  should be made a prory, wzh one of the a’m be™hg creased accountab?zy
across stzutns. Such programs should be organzed for med?Zal personnel, legal and
enforcement offxers, the judZ?ary, counsel’hg and other support serve provders. Programs
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are desgned to sens1?ze health pract2?ners to the Ment*xatn and approprate treatment of
abused women are of ‘mmed?te necessy, gden the cruc?l role ths group plays and the
current absence of such programs.

Use Med to Budd Publz Awareness: MobA%atons should be made for "Zero Tolerance of
VDlence” and 2 requ?es an actde role from NGOs and advocates to work effectdely wzh
all forms of med?. Ths also reques efft®nt skAls and capacty among NGOs to enter to
new forms of d%alogue w2h journalsts and med? personnel to hcrease awareness of human
rghts and the? sgn*xance for addresshg domestz vlence.

Address DomestT Vlence through Educat®n: Prevent®n of domestZ vlence also depends
upon changg the norms of soc®ty and makg people understand that vlence % not a way
of conflxt resolutn and tradt?nal attZudes about gender. To ach%®ve th’ the concept of
gender and human rghts must be “troduced ™ the currtulam of schools, un¥ersazs,
professnal colleges, and other trah™g settthgs. Along w?h th%, there must be
acknowledgment and assurance to the prnhc?le of free compulsory primary and secondary
educat?n for g?ls.

“mplement Programs for Batterer: Programs are desyned for the batterer and 2 must be
htroduced " both the state and voluntary sector. 2 should be noted that counselg programs
should be “mplemented that would ra%e the gender sens2¥2y of men, explore norms of
volent behav?r, and prove therapeut™ counsel™g as needed. 7 order to promote a holstx
approach to prevent®n as well as an “htervent®n, the deft?ncy " programs des?yned for
men needs to be addressed.

Provtle Comprehens%e Med?zal and Psychologal Serves: Programs must comb%e the
prova?n of comprehensde med?¥al and psychologzal care and support servtes for
surv/ors of abuse. “mmed?ate medZal care must be provded to some extent by d¥ferent
organ?zat®ns but Ittle attent®n has been pad to the mental health serves, therapeut®
counselg, support groups, and fam?y therapy. These are consered to be cri%al ™t
rebuAdhg and sustahg the well be™hg of the woman and her famy.

htegrate Ch7d Support ServTes wzh Protectn Servzes for Women: All programs urgently
need to address the needs of chdren affected by vlence. Shelter homes must be made more
avalable to women w2h chdren " both prhcle and practxe. Although some shelters have
a provs?n for allowthg chddren but 2 % not encouraged.
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